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INFORMATION TO BE INCLUDED IN THE REPORT

 
SECTION 1 REGISTRANT’S BUSINESS AND OPERATIONS
 
Section 1 — Registrant’s Business and Operations
 
Item 1.01 Entry Into a Material Definitive Agreement
 
Asset Purchase Agreement
 

On June 15, 2012, the Company entered into an Asset Purchase Agreement dated as of June 15, 2012 (the “Agreement”) between the
Company and TDG Acquisition Company, LLC, a Delaware limited liability company (“TDG”). Pursuant to the Agreement, the Company
sold and licensed those of its assets (including equipment, tooling, certain patents and trademarks) that comprised its tactical defense group,
which engaged in the business of selling and licensing products and providing services, directly and indirectly, to military organizations and
defense and security organizations (the “Business”). The Business included sale of the Company’s proprietary Tac-Eye displays. The
Company received a worldwide, royalty free, assignable grant-back license to all the patents and other intellectual property sold to TDG, for
use in the manufacture and sale of products other than in the military, defense and security markets. The Company retained the right to sell
goods and services to end user consumers, and to TDG and TDG and the Company jointly received the right to sell goods and services into all
markets other than the military, defense and security markets and the consumer market.

 
The purchase price paid to the Company by TDG consists of 2 components: $8,500,000 less $204,667 in adjustments , or $8,295,333,

which was paid at closing, and up to an additional $2.5 million, which will be received only if TDG achieves certain quarterly and annual
revenue targets from sales of goods and services to military organizations and defense and security organizations. The purchase price was
determined by arm’s length negotiations between the parties.

  
In addition, the Agreement provides that each of the parties
 

· will be precluded from conducting business in certain markets, which, in the case of the Company, is the sale of goods and
services to military organizations and defense and security organizations, (provided, it may seek and perform contracts with certain
identified government agencies and, in the case of TDG, is the sale of goods and services to end user consumers

 
· will each be able to conduct business in the remaining markets
 
· will each refer to the other, business opportunities for the sale of products and services in its market
 

Pursuant to the Agreement, TDG has hired certain former employees of the Company and each of the parties has agreed for 10 years not
to solicit for employment employees of the other who have been employees within the 12 months preceding the solicitation for employment.

 
The Agreement has been included as exhibit 2.1 to this Current Report on Form 8-K. Please review that document for additional

information regarding its terms.
 
Shared Services Agreement. Pursuant to the Agreement, the Company and TDG entered into a Shared Services Agreement, pursuant

to which each of the parties will provide to the other certain services for the operation of the business acquired by TDG and the business
retained by the Company, respectively. The term of the shared Services Agreement is up to 90 days, with an option to renew for a further 90
days subject to the mutual agreement of the parties. It can be terminated by agreement of the parties or by either party on thirty (30) days’
notice or upon the occurrence of an event of default. Compensation for the shared services varies depending on the services provided, and
includes a payment to the Company of $5000 per month for the use of certain equipment and facilities and payment on an hourly fee basis for
services rendered by the Company’s employees. The Shared Services Agreement has been included as exhibit 10.1 to in this Current Report
on Form 8-K. Please review that document for additional information regarding its terms.

 
Reseller Agreement. Also pursuant to the Agreement, the Company and TDG entered into a Vuzix Authorized Reseller Agreement

(the “Reseller Agreement”), pursuant to which TDG is authorized as the exclusive reseller of the Company’s products to military, defense and
security organizations, unless the TDG elects to have the Company make such sales. The Reseller Agreement has been included as Exhibit
10.2 to this Current Report on Form 8-K. Please review that document for additional information regarding its terms.

 

 



 

 
Restrictive Covenants Agreement. Also pursuant to the Agreement, the Company and Paul J. Travers (“Travers”), the President and

Chief Executive Officer of the Company, entered into a Restrictive Covenants Agreement (the “Noncompetition Agreement”), pursuant to
which Travers agreed not to compete, or to assist others to compete with TDG by developing, manufacturing, selling, distributing or licensing
products in competition with those of TDG to military, defense and security organizations. Travers has also agreed not to solicit, or to assist
anyone else to solicit, employees of TDG for employment, nor will he assist customers of or suppliers to TDG from discontinuing their
relationship with TDG. The Noncompetition Agreement has been included as Exhibit 10.3 to this Current Report on Form 8-K. Please review
that document for additional information regarding its terms.

 
Kopin Loan Modification Agreement
 

In connection with the Agreement, Kopin Corporation (“Kopin”) and the Company entered into a Loan Modification and Consent
Agreement (the “Modification Agreement”), pursuant to which Kopin consented to the sale of the assets sold to TDG pursuant to the
Agreement, as required by existing loan agreements between the Company and the Lender that have previously been filed with the
Commission on Reports on Form 8-K. Pursuant to the Letter Agreement, the Company paid $200,000 in reduction of the obligations of the
Company to Kopin and Kopin released its security interest in the assets sold to TDG pursuant to the Agreement. Further, pursuant to the
Letter Agreement, (a) Kopin agreed to defer further payments on the Note Payable the Company owes until July 15, 2013 after which the note
is to be repaid in 24 monthly installments, (b) the Company agreed to use 15% of any of the earn-out received to reduce its Note Payable, and
(c) the Company agreed to give Kopin a preferred security interest after the Company’s commercial bank and LC Capital Master Fund Ltd.
The Letter Agreement has been included as exhibit 10.4 to this Current Report on Form 8-K. Please review that document for additional
information regarding its terms.

 
LC Master Fund Loan Modification Agreement
 

In connection with the Agreement, LC Capital Master Fund Ltd. (the “Lender”) and the Company entered into a letter agreement (the
“Letter Agreement”), pursuant to which the Lender consented to the sale of the assets sold to TDG pursuant to the Agreement, as required by
existing loan agreements between the Company and the Lender that have previously been filed with the Commission in Reports on Form 8-K.
Pursuant to the Letter Agreement, the Company paid the Lender $4,450,000 in reduction of the obligations of the Company to the Lender and
the Lender released its security interest in the assets transferred to TDG pursuant to the Agreement. The obligation of the Company to repay
remaining amount due the Lender, $619,122 is to be represented by a new note in that amount. This new note carries an interest rate of 13.5%
and is to repaid over 15 months, with equal payments commencing after the first 3 months. The Company also agreed to use 40% of any of
the earn-out received under the Agreement in reduction of this note. The Letter Agreement has been included as exhibit 10.5 to this Current
Report on Form 8-K. Please review that document for additional information regarding its terms.

 
Section 2 —  Financial Information
 
Item 2.01 Completion of Acquisition of Disposition of Assets
 
On June 15, 2012, the Company completed the sale of substantially all of the assets of its TDG group pursuant to the Agreement and on the
terms discussed in Item 1.01 above.
 
TDG, a Delaware limited liability company, is a newly formed entity that is expected to have its operations based in Rochester, New York.
TDG will use the acquired assets to become engaged in the business of selling and licensing products and providing services similar to those
heretofore provide by the Company, directly and indirectly, to military organizations and defense and security organizations.  Because TDG is
newly formed, it has no historic revenues or operating results. Other than in connection with the acquisition, neither the company nor TDG,
nor any of their affiliates, nor any director or officer of the Company or TDG, nor any of their respective associates, has had any material
relationship with the other party.
 

 



 

 
Section 9 — Financial Statements and Exhibits
 
Item 2.03 – Creation of a Direct Financial Obligation or an Obligation under an Off-Balance Sheet arrangement of a Registrant
 
In connection with the Letter Agreement between the Company and LC Capital Master Fund Ltd. (the “Lender”) the Company agreed to issue
to the Lender a new promissory note in the principal amount of $619,222, which represented the amount remaining due to the Lender after
making the payment described in Item 1.01. This note carries an interest rate of 13.5% and is to be repaid over 15 months, with equal
payments commencing after the first 3 months. The Company also agreed to use 40% of any of the earn-out received under the Agreement in
reduction of this note. It is anticipated that this note will be issued promptly after closing.
 
Item 9.01 Financial Statements and Exhibits
 
(d) Exhibits.
 
Exhibit 2.1
 
Asset Purchase Agreement, dated as June 15, 2012, by and between Vuzix Corporation and TDG Acquisition Company LLC. The Schedules
and Exhibits to the Asset Purchase Agreement have been omitted from this filing pursuant to Item 601(b) of Regulation S-K. The Company
will furnish copies of any of the exhibits and schedules to the Securities and Exchange Commission upon request.
 
Exhibit 10.1
 
Shared Services Agreement, dated as of June 15, 2012, by and between Vuzix Corporation and TDG Acquisition Company LLC. The
Schedules and Exhibits to the Shared Services Agreement have been omitted from this filing pursuant to Item 601(b) of Regulation S-K. The
Company will furnish copies of any of the exhibits and schedules to the Securities and Exchange Commission upon request.
 
Exhibit 10.2
 
Reseller Agreement, dated as June 15, 2012, by and between Vuzix Corporation and TDG Acquisition Company LLC. The Schedules and
Exhibits to the Reseller Agreement have been omitted from this filing pursuant to Item 601(b) of Regulation S-K. The Company will furnish
copies of any of the exhibits and schedules to the Securities and Exchange Commission upon request.
 
Exhibit 10.3
 
Restrictive Covenants Agreement, dated as June 15, 2012, by and between Paul Travers and TDG Acquisition Company LLC.
 
Exhibit 10.4
 
Kopin Loan Modification Agreement dated as June 15, 2012, by and among the Company, Kopin Corporation, TDG Acquisition Company
LLC and Chu, Ring & Hazel, LLP.
 
Exhibit 10.5
 
LC Master Fund Loan Modification Agreement, dated as June 15, 2012, by and between the Company and LC Master Fund, LLC
 
Exhibit 99.1
 
Press Release issued by Vuzix Corporation, dated June 18, 2012.
 

 



 

 
SIGNATURES

 
Pursuant to the requirements of the Securities Exchange Act of 1934, the Registrant has duly caused this report to be signed on its

behalf by the undersigned hereunto duly authorized.
 
Date: June 21, 2012 VUZIX CORPORATION
   
 By: /s/ Paul J. Travers
  Paul J. Travers
  Chief Executive Officer and President
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ASSET PURCHASE AGREEMENT
 
THIS ASSET PURCHASE AGREEMENT (this “Agreement”), is made as of June 15, 2012, by and between TDG

ACQUISITION COMPANY, LLC, a Delaware limited liability company (“Buyer”), and VUZIX CORPORATION, a Delaware
corporation (“Seller”).

 
WITNESSETH:

 
WHEREAS, Seller desires to sell, and Buyer desires to purchase, all of the Acquired Assets, as hereinafter defined, for the

consideration and on the terms and conditions set forth in this Agreement.
 
NOW, THEREFORE, in consideration of the premises and the mutual covenants contained herein and for other good and valuable

consideration, the receipt and sufficiency of which is hereby acknowledged, Buyer and Seller, intending to be legally bound, do hereby agree
as follows:

 
ARTICLE I
Definitions

 
Section 1.01         Definitions. The following capitalized terms shall, for all purposes of this Agreement, have the meanings specified in this
Section 1.01, unless the context clearly requires otherwise:

 
“AAA” shall have the meaning set forth in Section 10.06(c).
 
“Accounting Principles” means the accounting principles set forth on Exhibit A.
 
“Accounts Payable” means all trade accounts payable of Seller and any claim, remedy or other right and any obligation related to the

payment thereof (that has not, in any case, been converted into a promissory note or similar instrument).
 
“Accounts Receivable” means those trade accounts receivable and other rights to payment from customers of Seller and the full

benefit of all security for such accounts or rights to payment that represent amounts receivable in respect of goods shipped or products sold or
services rendered to customers of Seller.

 
“Acquired Accounts Receivable” shall have the meaning set forth in Section 2.01(a)(iii).
 
“Acquired Assets” shall have the meaning set forth in Section 2.01(a).
 
“Acquired Contracts” shall have the meaning set forth in Section 2.01(a)(vi).
 
“Acquired IP” shall have the meaning set forth in Section 2.01(a)(iv).
 
“Acquired Inventory” shall have the meaning set forth in Section 2.01(a)(ii).
 
“Affiliate” means, with respect to any specified Person at any time, each Person directly or indirectly controlling, controlled by or

under direct or indirect common control with such specified Person at such time. For purposes of the foregoing definition, “control” and
derivatives thereof shall mean the possession, directly or indirectly, of the power to direct or cause the direction of the management and
policies of a Person, through ownership of equity interests, reserved corporate power, by contract or otherwise. Without limiting the
foregoing, a Person shall be deemed to control another Person which is not an individual if the first Person directly or indirectly holds 50% or
more of the outstanding voting securities of the second Person.

 

 



 

  
“Agreement” shall have the meaning set forth in the Preamble.
 
“Assignment and Assumption Agreement” means an Assignment and Assumption Agreement substantially in the form of Exhibit

B.
 
“Assumed Vacation Employee Liabilities” shall have the meaning set forth in Section 2.01(c)(ii).
 
“Assumed Liabilities” shall have the meaning set forth in Section 2.01(c).
 
“Bill of Sale” means the Bill of Sale substantially in the form of Exhibit C.
 
“Books and Records” means copies of shipping records, invoices, supplier lists, maintenance, operating and production records and

advertising and promotional materials, credit records of customers to the extent related to the Business or the Shared Business, including
copies of the books and records relating to Shared IP and the employee and personnel records of the Hired Employees and an electronic copy
of the general ledger of the Seller for the period following December 31, 2010.

 
“Business” means the portion of the business conducted or planned to be conducted on or prior to the Closing Date by Seller, and as

conducted or planned to be conducted after the Closing Date by Buyer, other than the Retained Business and the Shared Business, such
Business including the sale or license of products and the providing of services, directly or indirectly, to Military Organizations and Defense
and Security Organizations. For purposes of Seller’s representations and warranties in Section 3.01, the term Business shall not include
Buyer’s plans for conducting the Business in any manner different than as conducted or planned to be conducted by Seller.

 
“Business Day” means any day other than (a) a Saturday or Sunday, or (b) any other day on which banks in New York, New York

are closed.
 
“Business Financials” shall mean a balance sheet of the Business as of December 31, 2011 and those pro forma summary

contribution statements for the business as if run as a separate division of the Seller for the 12-month periods ended December 31, 2009,
December 31, 2010, and December 31, 2011, all as attached hereto as Schedule 1.01(A), prepared in each case in accordance with the
Accounting Principles.

 
“Buyer” shall have the meaning set forth in the Preamble.
 
“Buyer Indemnified Person” shall have the meaning set forth in Section 9.02(a).
 
“CAGE Code” shall have the meaning set forth in Section 7.08(a).
 
“Cap Amount” shall have the meaning set forth in Section 9.02(e)(ii).
 
“Closing” shall have the meaning set forth in Section 2.03.
 
“Closing Accounts Payable” means the Accounts Payable set forth on Schedule 1.01(B).
 
“Closing Date” shall have the meaning set forth in Section 2.03.
 
 “Closing Payment” shall have the meaning set forth in Section 2.02(a).
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“Code” means the Internal Revenue Code of 1986, as amended, and all regulations promulgated pursuant thereto.
 
“Completed Tac Eye Systems” shall have the meaning set forth in Section 2.02(f).
 
“Consent” means any approval, consent, action, ratification, waiver or authorization of any kind or nature.
 
“Contract” means any contract, obligation, lease, license, arrangement, agreement, indenture, undertaking, debt or other instrument,

loan, mortgage, letter of credit, and any other understanding or commitment, oral or written, and any and all amendments or modifications to
any of the foregoing.

 
“Customer Deposits” shall have the meaning set forth in Section 2.01(a)(viii).
 
“Damages” shall have the meaning set forth in Section 9.02(a).
 
“Defense and Security Organizations” means business customers and Governmental Entity customers that primarily provide

security and defense services, including police, fire fighters, EMTs, other first responders, homeland and border security, and private security.
 
“Dispute” shall have the meaning set forth in Section 10.06(a).
 
“Authorized Reseller Agreement” means the Authorized Reseller Agreement between Buyer and Seller in the form attached to this

Agreement as Exhibit D.
 
“Earn-Out Payment” / “Earn-Out Payments” shall have the meaning set forth in Section 2.02(c).
 
“Earn-Out Period” shall have the meaning set forth in Section 2.02(c).
 
“Earn-Out Quarter” shall have the meaning set forth in Section 2.02(c).
 
“Earn-Out Statements” shall have the meaning set forth in Section 2.02(c)(iii).
 
“EBPOC” shall have the meaning set forth in Section 7.08(b)(iv).
 
“Employee Benefit Plan” means any benefit plan, program, contract or arrangement (whether for the benefit of current or former

employees, consultants, officers, directors or independent contractors of Seller), whether or not reduced to writing, including any employee
benefit plan (as defined in Section 3(3) of ERISA) and any and all plans, programs, Contracts or arrangements with respect to pension,
retirement, profit sharing, deferred compensation, thrift, savings, stock ownership, stock bonus, restricted stock, phantom stock, health, dental,
medical, life, hospitalization, disability, relocation, child care, educational assistance, stock purchase, stock option, incentive, bonus, sabbatical
leave, vacation, severance, cafeteria, pre-tax premium, flexible spending or other contribution, benefit or payment of any kind, including any
fringe benefits, and plans, programs, Contracts or arrangements providing for contributions, benefits or payments in the event of a change of
ownership or control, in whole or in part, of Seller, which Seller has at any time adopted or maintained, with respect to which Seller has or
may have any liability or is a fiduciary or under which Seller has any present or future obligation to contribute or make payment or under
which any current or former employee, consultant, independent contractor, officer or director of Seller (and/or any dependent or beneficiary
thereof) is covered or entitled to benefits.
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“Employees” shall mean employees of Seller, past or present.
 
“Encumbrance” means any mortgage, pledge, lien, restriction, claim, condition, equitable interest, option, right of way, easement,

encroachment, servitude, right of first refusal, charge, security interest or other encumbrance of any kind or nature.
 
“Environment” means all air, surface water, groundwater, land (including land surface and subsurface), wildlife and all other natural

resources and aspects of the environment of any kind or nature.
 
“Environmental Claim” means any notice or claim by a Person alleging potential liability (including potential liability for

investigatory costs, cleanup costs, governmental response costs, natural resources damages, property damages, personal injuries or penalties)
arising out of, based on or resulting from (a) the presence, or Release into the Environment, of any material, substance or form of energy
(including any Hazardous Substance) at any Site, or (b) circumstances forming the basis of any existing or potential violation, or alleged
violation, of any Environmental Law.

 
“Environmental Law” means any and all Laws relating to the protection of health and the Environment, worker health and safety,

and/or governing the handling, use, generation, treatment, storage, transportation, disposal, manufacture, distribution, formulation, packaging,
labeling, or Release of Hazardous Substances, whether now existing or subsequently amended or enacted including the Comprehensive
Environmental Response, Compensation and Liability Act of 1980, as amended, 42 U.S.C. §9601 et seq. and all regulations promulgated
pursuant thereto (CERCLA), the Resource Conservation and Recovery Act, 42 U.S.C. §6901 et seq., the Emergency Planning and
Community Right to Know Act, 42 U.S.C. §11001 et seq., the Clean Air Act, 42 U.S.C. §7401 et seq., the Federal Water Pollution Control
Act, 33 U.S.C. §1251 et seq., the Toxic Substances Control Act, 15 U.S.C. §2601 et seq., the Safe Drinking Water Act, 42 U.S.C. §300f et
seq., and the Occupational Safety and Health Act, 29 U.S.C. §651 et seq., and the state analogies thereto, including any common law
principles.

 
“ERISA” means the Employee Retirement Income Security Act of 1974, as amended, and all regulations promulgated pursuant

thereto.
 
“Excluded Assets” shall have the meaning set forth in Section 2.01(b).
 
“Exhibit” means any exhibit attached to this Agreement.
 
“Financials” shall have the meaning set forth in Section 3.01(f)(i).
 
“Fundamental Representations” shall have the meaning set forth in Section 9.01.
 
“GAAP” means United States generally accepted accounting principles, applied consistently with the historical policies, practices,

methodologies and calculations used in the preparation and presentation of the Financials.
 
“Governmental Entity” means any (a) nation, state, commonwealth, province, territory, county, municipality, district or other

jurisdictional or political subdivision of any nature, whether federal, state or local, domestic or foreign, and/or (b) governmental or quasi-
governmental entity of any nature, including any governmental or quasi-governmental division, subdivision, department, agency, bureau,
branch, office, commission, council, board, instrumentality, organization, taxing authority or unit and any court or other tribunal (including any
arbitration or similar tribunal), whether domestic or foreign, and/or (c) official of any of the foregoing acting in his or her official capacity.
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“Grant-Back License Agreement” means the Grant-Back License Agreement that is attached as Exhibit E.
 
“Gross Revenue” shall have the meaning set forth in Section 2.02(c).
 
“Group” means, for purposes of ERISA and the Code as related to any Employee Benefit Plan, Seller and any company or entity

which, together with Seller, is a “trade or business under common control” or constitutes a member of Seller’s “controlled group” or “affiliated
service group” within the meaning of Sections 4001(a)(14) and/or 4001(b) of ERISA and/or Sections 414(b), (c), (m) or (o) of the Code.

 
“Hazardous Substances” means petroleum, petroleum hydrocarbons, petroleum products or by-products, radioactive materials,

asbestos or asbestos-containing materials, gasoline, diesel fuel, pesticides, radon, urea formaldehyde, lead or lead-containing materials,
polychlorinated biphenyls, and any other chemicals, gases, materials, substances or wastes in any amount or concentration which are now
included in the definition of “hazardous substances,” “hazardous materials,” “hazardous wastes,” “extremely hazardous wastes,” “restricted
hazardous wastes,” “toxic substances,” “toxic pollutants,” “pollutants,” “regulated substances,” “solid wastes,” or “contaminants” or words of
similar import, under any Environmental Law or which are otherwise regulated pursuant to any Environmental Law.

 
“Hired Employees” shall have the meaning set forth in Section 7.07.
 
“Indebtedness” means, with respect to any specified Person, any Liabilities relating to (a) indebtedness, including interest and any

prepayment penalties, expenses, or fees associated therewith or created thereby, of such Person for borrowed money; (b) reimbursement
obligations and obligations of such Person with respect to letters of credit, bank guarantees, surety bonds and performance bonds, whether or
not matured, (c) obligations of such Person to pay the deferred purchase price of property or services, other than the current portion of
Accounts Payable arising in the Ordinary Course of Business of such Person; (d) indebtedness secured by a lien on the property of such
Person, whether or not the respective indebtedness so secured is a primary obligation of, or has been assumed by, such Person; (e) capital
lease obligations of such Person; and (f) indebtedness or obligations of others guaranteed by such Person.

 
“Indemnified Party” shall have the meaning set forth in Section 9.03(a).
 
“Indemnifying Party” shall have the meaning set forth in Section 9.03(b).
 
“Intellectual Property” means all domestic and foreign patents, inventions, designs, copyrights, mask works, trademarks, service

marks, trade dress, trade names, domain names, URL’s, trade secrets, computer programs, software, source code, confidential information,
know-how and all registrations, applications, continuations, goodwill and license agreements relating to any of the foregoing.

 
“Interim Financials” means the internally prepared unaudited financial statements of Seller for the 4-month period ended April 30,

2012.
 
“Inventory” means all raw materials, work-in-process, finished goods, supplies, parts, spare parts, components and other

inventories of Seller, including all such items (a) located at the Real Property, (b) in transit from suppliers of Seller, (c) held for delivery by
suppliers of Seller, and (d) all other inventory located at a third party location on a consignment basis or for purposes of contract
manufacturing as listed and described on Schedule 3.01(t).
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 “IP Rights” shall have the meaning set forth in Section 3.01(m).
 
“Knowledge” - a specified individual will be deemed to have Knowledge of a particular fact or other matter if:

 
(a)          that individual is actually aware of that fact or matter; or
 
(b)          a prudent individual holding a comparable position with similar authority and responsibility would be expected to

discover or otherwise become aware of that fact or matter in the course of conducting a reasonably diligent investigation regarding such fact or
matter.

 
With respect to Seller, Buyer or any other Person who is not an individual, Knowledge means (i) the Knowledge (determined

pursuant to subheadings (a) and (b) above) of the officers and directors of Seller, Buyer or such other Person (or persons in similar positions
if such Person is not a corporation) and (ii) additionally, in the case of Seller, the Knowledge (determined pursuant to subheadings (a) and (b)
above) of Michael McCracken, Vinny Ferrer, Jay Bischalaney, and Jim Donnelly.

 
“Law” means any law (including principles of common law), statute, rule, judgment, injunction, regulation, by-law, ordinance, code,

decision, Order, decree or other pronouncement by any Governmental Entity having the effect of law.
 
“Letter of Intent” means that certain Letter of Intent between Buyer and Seller dated March 15, 2012.
 
“Liabilities” means, with respect to any Person, any and all liabilities and obligations of such Person of any kind or nature, including

those arising under Law, Contract or otherwise, whether known or unknown, accrued or unaccrued, absolute or contingent, liquidated or
unliquidated and whether or not disclosed on the Schedules to this Agreement.

 
“Material Adverse Effect” means, as the context requires, with respect to Seller, any effect that, individually or in the aggregate, is

or could be both material and adverse to the Business as conducted or planned to be conducted by Seller on or prior to the Closing Date, the
Shared Business, Acquired Assets or the financial condition, prospects, or results of operation of Seller taken as a whole other than any such
effect caused by or resulting from (x) changes in general economic conditions; or (y) competition or other changes in circumstances or
conditions generally affecting the industries in which Seller operates which do not have a disproportionate effect on Seller.

 
“Material Customers” shall have the meaning set forth in Section 3.01(v).
 
“Material Suppliers” shall have the meaning set forth in Section 3.01(v).
 
“Maximum Earn-Out Amount” shall have the meaning set forth in Section 2.02(c).
 
“Military Organizations” means organizations, departments, or individuals authorized by a Governmental Entity to defend or

engage in combat for a country or who otherwise engage in activities of a military nature or function. For purposes of clarity, any individual
retail consumer who purchased finished products for personal non-military use is not a Military Organization.

 
“MOH” shall have the meaning set forth in Section 3.01(f)(ii). 
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“Most Recent Year-End Financials” means the financial statements included in the SEC filings on Form 10-K for Seller’s fiscal

year ended December 31, 2011.
 
“Most Recent Year-End Financials Date” means December 31, 2011.
 
“Multi-Employer Plan” shall have the meaning set forth in Section 3.01(p)(ii).
 
“Notice” shall have the meaning set forth in Section 10.01.
 
“Notice of Objection” shall have the meaning set forth in Section 2.02(e)(iv).
 
“Order” means any writ, judgment, decree, ruling, assessment, injunction, stipulation, award or similar order of any Governmental

Entity (in each case, whether preliminary or final).
 
“Ordinary Course of Business” means, with respect to a specified Person, business conducted or an action taken by such Person

which is consistent in nature, scope and magnitude with the past practices of such Person, is done in the ordinary course of the normal, day-to-
day operations of such Person, and does not require authorization by the board of directors or shareholders of such Person (or by any Person
or group of Persons exercising similar authority if such Person is not a corporation) and is similar in nature, scope and magnitude to the
conduct of or actions customarily taken, in the ordinary course of the normal, day-to-day operations of other prudent Persons that are in the
same line of business as such specified Person.

 
“Organizational Documents” means, with respect to a specified entity, (a) if a corporation, the articles or certificate of incorporation

and the bylaws; (b) if a general partnership, the partnership agreement and any certificate of partnership or similar document; (c) if a limited
partnership, the limited partnership agreement and the certificate of limited partnership; (d) if a limited liability company, the articles of
organization and operating agreement; (e) if another type of Person, any other charter or similar document adopted or filed in connection with
the creation, formation or organization of the Person; (f) all equity holders’ agreements, voting agreements, voting trust agreements, joint
venture agreements, registration rights agreements or other agreements or documents relating to the organization, management or operation of
any Person or relating to the rights, duties and obligations of the equity holders of any such Person and all resolutions, minutes, stock ledgers
and similar items of such Person; and (g) any amendment or supplement to any of the foregoing.

 
“Parties” means Buyer and Seller and “Party” shall mean any one of Buyer or Seller.
 
“Permits” means licenses, permits, certificates, approvals, authorizations, Consents, waivers or Orders issued, granted, given or

otherwise made available by or under the authority of, or filed with, any Governmental Entity.
 
“Person” means any Governmental Entity, individual, corporation, association, partnership, limited liability company, organization,

business, trust, unincorporated association, joint venture or any other form of entity.
 
“Preamble” shall mean the preamble to this Agreement.
 

7



 

 
“Proceeding” means any action, suit, claim, grievance, complaint, charge, inquiry, arbitration, audit, hearing, investigation, litigation

or other proceeding (whether civil, criminal, administrative, judicial or investigative, whether formal or informal, whether public or private and
whether at law, in equity or otherwise) commenced, brought, conducted or heard by or before, or otherwise involving, any Governmental
Entity, arbitrator or similar tribunal.

 
“Purchase Price” means the Closing Payment plus the total amount of any Earn-Out Payments.
 
“Real Property” shall have the meaning set forth in Section 3.01(m)(i).
 
“Release” means any spilling, leaking, pumping, pouring, emitting, emptying, discharging, injecting, escaping, leaching, dumping, or

disposing of a Hazardous Substance into the Environment.
 
“Representatives” means with respect to any specified Person, such Person’s authorized officers, managers, directors, employees,

attorneys, and agents.
 
“Restricted Acquired Contract” shall have the meaning set forth in Section 7.08(a).
 
“Restricted Period” shall have the meaning set forth in Section 7.02(a)(i).
 
“Restrictive Covenants Agreement” shall have the meaning set forth in Section 8.01(i).
 
“Retained Business” means that portion of the business conducted on or prior to the Closing Date or planned to be conducted

thereafter by Seller (other than the Business and the Shared Business) consisting of selling products manufactured by or for, and services
rendered by or for, Seller for use by, retail consumer markets consisting of individuals and families who purchase finished products and
services for personal use (other than any military, commercial or professional use) from Seller or a third-party reseller or distributor of Seller.

 
“Retained IP” shall have the meaning set forth in Section 2.01(b)(iv).
 
“Retained Obligations” shall have the meaning set forth in Section 2.01(d).
 
“Revenue Benchmark” shall have the meaning set forth in Section 2.02(c).
 
“Schedule” means any schedule attached to this Agreement.
 
“SEC Filings” means the filings made by the Seller with the United States Securities and Exchange Commission pursuant to the

Securities Act of 1933, as amended, the Securities Exchange Act of 1934, as amended, and the rules and regulations thereunder.
 
“Seller” shall have the meaning set forth in the Preamble.
 
“Seller Contract” means any Contract to which Seller is a party or by which it is bound or pursuant to which any of its assets

(including the Acquired Assets) are subject.
 
“Seller Indemnified Person” shall have the meaning set forth in Section 9.02(b).
 
“Seller’s CAGE Code” shall have the meaning set forth in Section 7.08(b).
 
“SG&A” shall have the meaning set forth in Section 3.01(f)(ii).
 
“Shipped Tac Eye Systems” shall have the meaning set forth in Section 2.02(f).
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“Site” means the Real Property and any other real property now or previously owned, leased, used or operated by Seller, any

predecessors of Seller, any past, present or future parents or Subsidiaries of Seller, including all land, soil, subsoil, surface waters and
groundwater thereat.

 
“Shared Business” means that portion of the business conducted on or prior to the Closing Date or planned as of the Closing Date

to be conducted or developed thereafter by Seller or Buyer (other than the Business and the Retained Business) consisting of the sale or
license of products and the providing of services, directly or indirectly, to Persons for business use or consumption, including commercial
and/or professional use or consumption but excluding, in any case, any products or services or related Intellectual Property developed by a
Party following the Closing Date.

 
“Shared IP” shall have the meaning set forth in Section 2.01(a)(v).
 
“Shared Services Agreement” means the Shared Services Agreement that is attached as Exhibit F.
 
“Tax” or “Taxes” means all income, gross receipts, franchise, excise, transfer, severance, value added, ad valorem, social security,

unemployment, disability, stamp, sales, goods and services, use, wage, payroll, withholding, employer health, workers’ compensation,
employment, occupation, business, real property and personal property taxes imposed, assessed or collected by any Governmental Entity;
taxes measured by or imposed on capital or capital stock; levies, duties, customs, import, license and legislation fees; any other taxes imposed,
assessed or collected by any Governmental Entity (domestic or foreign), including assessments in the nature of taxes; and including interest,
penalties, fines, assessments and deficiencies relating to any Tax or Taxes; provided, however, that Taxes shall not include any Transaction
Sales Taxes.

 
“Tax Return” or “Tax Returns” means all returns, reports, estimates, schedules, declarations, information statements and

documents, as well as any amendments thereto, relating to or required to be filed in connection with any Taxes pursuant to any Laws.
 
“Third Party Claim” shall have the meaning set forth in Section 9.03(a).
 
“Threshold Amount” shall have the meaning set forth in Section 9.02(e)(i).
 
“Trademark License Agreement” means the Trademark License Agreement that is attached as Exhibit G.
 
“Transaction Documents” means this Agreement and any other agreements, documents, certificates or instruments to be executed

and/or delivered in connection with the Transactions and all Schedules including the Bill of Sale, the Assignment and Assumption Agreement,
the Shared Services Agreement, the Authorized Reseller Agreement, and the License Agreement.

 
“Transaction Sales Taxes” means any sales, transfer, use or other taxes that are imposed on the Transactions and the transfer and

licensee of assets from Seller to Buyer in connection therewith, excluding, however, taxes including income and franchise taxes that result
from the gain realized by Seller as a consequence of such transaction.

 
“Transactions” means the transactions contemplated by this Agreement and the other Transaction Documents.
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Capitalized terms used in this Agreement but not defined in this Section 1.01 shall have the respective meanings ascribed thereto

elsewhere in this Agreement.
 
Section 1.02         Accounting Terms. For all purposes of this Agreement, unless the context clearly requires otherwise, any accounting term
not specifically defined in this Agreement shall have the meaning given to it, and all accounting determinations (other than terms or
determinations with respect to financial statements and information prepared in accordance with the Accounting Principles) shall be made, in
accordance with GAAP.
 
Section 1.03         Interpretation. When a reference is made in this Agreement to Sections, Exhibits or Schedules, such reference shall be to a
Section of, or Exhibit or Schedule to, this Agreement unless otherwise expressly indicated. The table of contents and headings contained in
this Agreement are for reference purposes only and are not part of this Agreement. Whenever the words “include,” “includes” or “including”
are used in this Agreement, they shall be deemed to be followed by the words “without limitation.” The singular shall include the plural for
purposes of this Agreement. No rule of construction against the draftsperson shall be applied in connection with the interpretation or
enforcement of this Agreement. Whenever this Agreement shall require a Party to take an action, such requirement shall be deemed to
constitute an undertaking by such Party to use commercially reasonable efforts to effect such action. Whenever this Agreement indicates that
Seller has “made available” any document to Buyer, such statement shall be deemed to be a statement that such document was posted, and
fully accessible to Buyer, in an electronic data room.

 
ARTICLE II

Sale and Transfer of Acquired Assets; Assumed Liabilities;
Retained Obligations; Purchase Price; and Closing

 
Section 2.01         Assets and Liabilities.

 
(a)          Sale of Acquired Assets. On the terms and subject to the conditions of this Agreement, at the Closing Seller shall

sell, convey, assign, transfer and deliver to Buyer, and Buyer shall purchase and acquire from Seller, free and clear of all Encumbrances, the
following assets of the Seller (the “Acquired Assets”):

 
(i)          all tools, furniture, equipment and other personal property listed on Schedule 2.01(a)(i);
 
(ii)         the Inventory (the “Acquired Inventory”) that is listed on Schedule 2.01(a)(ii);
 
(iii)        the Accounts Receivable (the “Acquired Accounts Receivable”) that are listed on Schedule 2.01(a)(iii);
 
(iv)        the Intellectual Property that is set forth on Schedule 2.01(a)(iv) (the “Acquired IP”), subject to the rights

granted to Seller pursuant to the Grant Back License Agreement;
 
(v)         an undivided, joint ownership interest in the Intellectual Property that is set forth on Schedule 2.01(a)(v)

(the “Shared IP”);
 
(vi)        those Seller Contracts that are set forth on Schedule 2.01(a)(vi) (the “Acquired Contracts”);
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(vii)       all Permits that are set forth on Schedule 2.01(a)(vii);
 
(viii)      all customer deposits and prepayments that are set forth on Schedule 2.01(a)(viii) (“Customer

Deposits”); and
 
(ix)         the Books and Records.

 
(b)          Excluded Assets. Notwithstanding anything to the contrary contained in Section 2.01(a) or elsewhere in this

Agreement, except for and subject to Seller’s representations and warranties, all assets of Seller not included in the Acquired Assets
(collectively, the “Excluded Assets”) are not part of the sale and purchase contemplated hereunder, are excluded from the Acquired Assets
and shall remain the property of Seller after the Closing. Without limiting the foregoing, the Excluded Assets shall include the following:

 
(i)          all cash of Seller in excess of any Customer Deposits;
 
(ii)         insurance policies and claims thereunder;
 
(iii)        general corporate records and financial records of Seller;
 
(iv)        All Intellectual Property of Seller other than the Acquired IP and the Shared IP (the “Retained IP”),

which is listed on Schedule 2.01(b)(iv); and
 
(v)         the tools, furniture, equipment and other personal property of Seller, including the items listed on Schedule

2.01(b)(v).
 
(c)          Assumed Liabilities. Buyer assumes and agrees to pay, perform and discharge when due only the following

Liabilities of Seller (collectively, the “Assumed Liabilities”), subject to the terms and conditions of this Agreement:
 
(i)          the liabilities arising after the Closing Date under the Acquired Contracts, except to the extent that any

such liability arises out of or relates to a breach by Seller that occurred prior to the Closing Date, in which case the liability will be a Retained
Obligation;

 
(ii)          vacation Liability properly accrued through the Closing Date with respect to the Hired Employees as set

forth on Schedule 2.01(c)(ii)(the “Assumed Employee Vacation Liabilities”); and
 
(d)          Retained Obligations. Buyer shall not assume or be responsible for any, and Seller shall retain and pay, perform

and discharge when due all, Liabilities of Seller other than the Assumed Liabilities (collectively, the “Retained Obligations”). The Retained
Obligations include the following:

 
(i)          all Accounts Payable whether relating to the Business, Shared Business, Retained Business or otherwise;
 
(ii)         any Proceedings against Seller with respect to the Acquired Assets, the Business, the Shared Business, or

otherwise, whether or not disclosed to Buyer on any Schedule or otherwise, pending or threatened as of the Closing Date or arising, whether
before or after the Closing, from acts, omissions, events or conditions occurring or existing on or prior to the Closing Date;
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(iii)        any Liability under any Environmental Law or otherwise relating to the Environment or Hazardous

Substances (including any Liability associated with, resulting from or arising out of the facts and circumstances disclosed on Schedule
3.01(q)) arising from facts or circumstances existing or occurring on or prior to the Closing Date;

 
(iv)        any Liability under any Acquired Contract to the extent that it arises out of or relates to any breach by

Seller;
 
(v)         any Liability for Taxes, including any deferred Taxes of any nature, any sales Tax related to, resulting

from or arising out of the conduct of the Business or the Shared Business on or prior to the Closing Date, and any Transaction Sales Taxes;
 
(vi)        any Liability under any Seller Contract not assumed by Buyer pursuant to this Agreement;
 
(vii)       any Liability under the Employee Benefit Plans or relating to payroll, severance, bonuses, vacation, or sick

leave of any kind offered or maintained by Seller for Employees (other than the Assumed Employee Vacation Liabilities or any other
Liabilities as relate to the Hired Employees that arise after the Closing Date and relate solely to the period following the Closing Date) or any
other Liability of Seller to or in respect of any Employee or employment practices or matters whether based on breach of contract, wrongful
discharge, retaliatory discharge, bad faith, impairment of economic opportunity, intentional infliction of emotional harm or any other tort,
violations of any constitutional right, age discrimination or any other form of hiring or employment discrimination, under every applicable
Law, including any and all state anti-discrimination Laws, the Age Discrimination in Employment Act of 1967, as amended, Title VII of the
Civil Rights Act of 1964, as amended, the Civil Rights Act of 1991, as amended, and the Americans With Disabilities Act, as amended,;

 
(viii)      any Liability to any shareholder of Seller, except any Liability that arises from any action or failure to act

of Buyer;
 
(ix)         any Liability of Seller based upon Seller’s acts or omissions occurring on or after the Closing Date;
 
(x)          any Liability of Seller with respect to Indebtedness, including the current portion of any Indebtedness and

any prepayment penalties associated therewith;
 
(xi)         any Liability arising from the ownership and operation of the Excluded Assets before, on or after the

Closing;
 
(xii)        any Liability arising from or claimed to have been incurred by reason of an alleged defect or defects in

any products or services manufactured, distributed, rendered or sold by Seller prior to the Closing Date, including arising from any claim of
breach of express or implied warranty; provided, however, that Buyer shall promptly give notice to Seller of any such claim, permit Seller to
satisfy such claim in accordance with any applicable warranty terms and reasonably cooperate with Seller in the satisfaction of such claim
(which cooperation shall not be deemed to include any obligation to expend any material sums);

 
(xiii)       any suits, actions or claims relating to workers’ compensation or otherwise involving injury, disability or

death occurring in the course of employment to any Employees of Seller relating to periods on or prior to the Closing Date; and
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(xiv)      any suits, actions or claims arising from any violation or alleged violation of any collective bargaining

agreement or similar agreement with Employees of Seller, or from any violation or alleged violation by Seller of the National Labor Relations
Act, as amended, rules and regulations thereunder, or any other Law governing labor relations.
 
Section 2.02         Purchase Price; Adjustments.

 
(a)          Consideration. As consideration for the Acquired Assets, the Buyer shall (i) pay to Seller the sum of Eight Million

Five Hundred Thousand Dollars ($8,500,000) in accordance with Section 2.02(b) (as adjusted pursuant to Section 2.02(f)) (the “Closing
Payment”), (ii) pay to the Seller Earn-Out Payments to the extent earned and payable, if at all, pursuant to Section 2.02(c), and (iii) assume the
Assumed Liabilities.

 
(b)          Closing Payment. The Buyer shall pay the Closing Payment (as adjusted pursuant to Section 2.02(f)) at the

Closing, and it shall be distributed as follows:
 
(i)          that portion of any Indebtedness of the Seller encumbering any portion of the Acquired Assets that the

holder thereof requires be paid in connection with its release of Encumbrances thereon shall be paid from the Closing Payment by wire
transfer of immediately available funds in the amounts and to the accounts specified on Schedule 2.02(b)(i);

 
(ii)         all Closing Accounts Payable shall be paid from the Closing Payment by wire transfer of immediately

available funds in the amounts and to the accounts specified on Schedule 1.01(B); and
 
(iii)        following payment of the amounts set forth in Sections 2.02(b)(i) and (ii), the balance of the Closing

Payment shall be paid by wire transfer of immediately available funds to the account of Seller, pursuant to the wire instructions set forth on
Schedule 2.02(b)(iii).

 
(c)          Earn-Out. The Seller shall have the opportunity to earn additional consideration for the Acquired Assets up to a

maximum aggregate amount of Two Million Five Hundred Thousand Dollars ($2,500,000) (the “Maximum Earn-Out Amount”) pursuant
to the provisions of this Section 2.02(c). Buyer shall earn the Maximum Earn-Out Amount if (i) the gross revenue of the Business, determined
in accordance with GAAP net of reserves for returns, uncollectible Accounts Receivable, refunds, rebates, discounts, and similar items, as
conducted by Buyer during the period commencing at 12:01 a.m. Eastern Standard Time on the Closing Date and ending at 11:59 p.m. on
May 31, 2013 (the “Earn-Out Period”), plus (ii) the amount collected by Buyer from all Acquired Accounts Receivable attributable to the
conduct of the Business by Seller from June 1, 2012 through 11:59 p.m. on the date immediately preceding the Closing Date (collectively, the
sum of (i) and (ii) being referred to as “Gross Revenue”) equals or exceeds Fourteen Million Dollars ($14,000,000) (the “Revenue
Benchmark”). If Gross Revenue is less than Fourteen Million Dollars ($14,000,000) during the Earn-Out Period Seller may be entitled to
additional consideration for the Acquired Assets in the form of quarterly payments (each an “Earn-Out Payment”) in an aggregate amount
less than the Maximum Earn-Out Amount based upon quarterly Gross Revenue. For purposes of determining quarterly Earn-Out Payments, if
any, the relevant “quarters” shall commence on June 1, 2012, September 1, 2012, December 1, 2012 and March 1, 2013, each such quarter
being referred to herein as an “Earn-Out Quarter.” Earn-Out Payments shall be calculated and paid based on the following:
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(i)          Calculation. Earn-Out Payments shall be calculated and paid based on Gross Revenue for each Earn-Out

Quarter and, if applicable, on a “catch-up” basis based on the aggregate Gross Revenue for the Earn-Out Period. For any Earn-Out-Quarter
during which Gross Revenue equals or exceeds Three Million Five Hundred Thousand Dollars ($3,500,000), Seller shall be entitled to receive
an Earn-Out Payment equal to Six Hundred Twenty Five Thousand Dollars ($625,000). At the end of the Earn-Out Period, Seller shall also
be entitled to receive an additional Earn-Out Payment in the amount of Six Hundred Twenty Five Thousand Dollars ($625,000) for each
previous Earn-Out Quarter for which no Earn-Out Payment was previously paid if the aggregate amount of Gross Revenue for the Earn-Out
Period equals or exceeds the Revenue Benchmark. As soon as practical, using commercially reasonable efforts following the end of each
Earn-Out Quarter, but in no event more than 45 days following the end of each such Earn-Out Quarter, Buyer shall deliver a statement to
Seller setting forth Gross Revenue for such quarter as determined by Buyer in accordance with Buyer’s books and records and GAAP, and a
calculation of any Earn-Out Payment earned with respect to such Earn-Out Quarter and, for the final Earn-Out Quarter earned on a “catch-up”
basis with respect to any prior Earn-Out Quarter (collectively the “Earn-Out Statements”). Absent a showing of manifest error or fraud,
each of such Earn-Out Statements shall be final, binding, and conclusive on the Parties.

 
(ii)         Payment. Buyer shall pay each Earn-Out Payment, if any, simultaneously with the delivery of the

corresponding Earn-Out Statement.
 
(iii)        Audit Rights. During the Earn-Out Period and for a period ending 180 days after the end of the Earn-Out

Period, Seller and its Representatives shall have the right, upon prior written notice to Buyer and at such times and places as are reasonably
acceptable to Buyer, to review the financial books and records of Buyer that relate to Gross Revenue for the Earn-Out Period (or relevant
portions thereof) and for the 180 day period after the Earn-Out Period or that are otherwise directly applicable to the determination of any
Earn-Out Payments for the sole purpose of determining the accuracy of the Earn-Out Statements delivered pursuant to Section 2.02(c)(iii) and
adequacy of the corresponding Earn-Out Payments, all at its own cost and expense except as provided below. Buyer and its Representatives
shall not use any information obtained pursuant to this Section 2.02(c)(iii) for any purpose other than confirmation of the accuracy of the Earn-
Out Statements, adequacy of the Earn-Out Payments and the enforcement of Buyer’s rights pursuant to Section 2.02(c) and shall keep and
maintain any such information strictly confidential unless and until such information becomes publicly available other than as a result of the
improper disclosure thereof by Seller or its Representatives. In the event that, as a result of a review of books and records pursuant to this
Section 2.02(c)(iii), it is finally determined that Gross Revenue was understated by Buyer by 5% or more in connection with the determination
of any Earn-Out Payment and, as a result, one or more Earn-Out Payments was not made, Buyer shall promptly reimburse Seller for all
reasonable outside accounting costs and expenses actually incurred in connection with such review.

 
(iv)        Certain Covenants. During the Earn-Out Period, Buyer covenants and agrees to manufacture and ship its

products in the Ordinary Course of Business without any deliberate acceleration or delay unless resulting from a customer-required delivery
date change.

 
(v)         Examples. Attached hereto as Schedule 2.02(c)(v) are various examples demonstrating the application of

the provisions of this Section 2.02(c) to hypothetical scenarios.
 
(vi)        Late Payments. If any Earn-Out Payment due Seller hereunder is paid more than ten (10) days after the

same is due, then Buyer shall pay Seller interest on the amount due at the rate of eight percent (8%) per annum from the date the payment was
due until the date the payment is made
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(d)          Withholding. Buyer will be entitled to deduct and withhold from the Closing Payment and any other payments

from Buyer to Seller in connection with the Transactions any applicable Taxes or other amounts required under the Code or any applicable
Law to be deducted and withheld; including any Transaction Sales Taxes, which shall be the sole responsibility of Seller. To the extent that
any such amounts are so deducted or withheld, such amounts will be treated for all purposes of this Agreement as having been paid to such
Person in respect of which such deduction and withholding was made.

 
(e)          Allocation. The Purchase Price shall be allocated for Tax purposes as set forth in Schedule 2.02(e), Buyer and

Seller agree that they will each adopt and utilize the respective amounts allocated to the various Acquired Assets as set forth on Schedule
2.02(e) for purposes of all Tax Returns (including IRS Form 8599 and any other forms or reports required to be filed pursuant to Section
1060 of the Code) filed by it and that it will not voluntarily take any position inconsistent therewith upon examination of any such Tax Return,
in any claim, in any litigation or otherwise with respect to such Tax Returns, except that the Parties agree to treat any payments made pursuant
to the indemnification provisions of this Agreement as an adjustment to the Purchase Price for Tax purposes.

 
(f)          Purchase Price Adjustments.

 
(i)          Inventory. On the Closing Date, (i) Seller and Buyer shall jointly conduct a physical inventory to

determine the number of finished goods consisting of completed, ready-for-delivery Tac-Eye Display Systems of the Harris (Product No.
262T10161) or Coastal (Product No. 262T1051) configuration included in the Acquired Inventory (“Completed Tac-Eye Systems”), and (ii)
Seller shall deliver a certificate certifying the number of such Tac-Eye Display Systems sold and shipped during the calendar months of May
2012 and June 2012 for which there are corresponding Accounts Receivable that are included in the Acquired Accounts Receivable
(“Shipped Tac-Eye Systems”). The Closing Payment shall be adjusted downward in the amount of $900 times the number, if any, by which
the sum of Completed Tac-Eye Display Systems plus Shipped Tac-Eye Systems is less than 390.

 
(ii)         Customer Deposits/Certain Leased Equipment. The Closing Payment shall be adjusted downward in the

amount of (A) all Customer Deposits, and (B) the amount set forth on Schedule 2.02(f)(ii) to account for certain leased equipment and
licensed assets being excluded from the Acquired Assets as described on Schedule 2.02(f)(ii).
 
Section 2.03         Closing. The purchase and sale of the Acquired Assets provided for in this Agreement (the “Closing”) will take place at the

offices of Buyer’s counsel at 11 Stanwix Street, 18th Floor, Pittsburgh, Pennsylvania, commencing at 10:00 a.m. (local time) on the date
hereof (the “Closing Date”), unless Buyer and Seller otherwise agree.

 
ARTICLE III

Representations and Warranties
 
Section 3.01         Representations and Warranties of Seller. Seller represents and warrants to Buyer, as of the Closing Date, as follows:

 
(a)          Existence and Power. Except as otherwise described on Schedule 3.01(a), Seller is (i) duly organized, validly

existing and in good standing under the laws of the State of Delaware, (ii) duly qualified to do business and in good standing in each
jurisdiction in which it owns or leases real property and in each other jurisdiction in which the failure to be so qualified could result in a
Material Adverse Effect on Seller, and (iii) has all powers, Consents and Permits required to carry on the Business and the Shared Business as
now conducted. True and correct copies of the current Organizational Documents of Seller are included in its SEC Filings.
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(b)          Corporate Authorization; Enforceability; Fairness. The execution, delivery and performance by Seller of each

Transaction Document to which it is a party and the consummation of the Transactions are within Seller’s corporate powers and have been
duly authorized by all necessary corporate action on the part of Seller. Each Transaction Document to be executed by Seller, when duly
executed and delivered by Seller, will constitute a valid and binding agreement of Seller, enforceable against Seller in accordance with its
terms, subject, as to enforcement, to applicable bankruptcy, insolvency, moratorium, reorganization or similar laws affecting creditors’ rights
generally and to general equitable principles. The execution, delivery and performance by Seller of each Transaction Document to which it is a
party and the consummation of the Transactions do not require any notice to be given to the shareholders of Seller or the approval of the
shareholders of Seller. AGC Partners delivered to the Board of Directors of the Company its opinion that the terms of the Transaction as set
forth in the Transaction Documents are fair to the Seller.

 
(c)          Governmental Authorization. The execution, delivery and performance by Seller of each Transaction Document to

which it is a party and the consummation of the Transactions require no action or Consent by or from, or filing with, any Governmental Entity.
 
(d)          Noncontravention. The execution, delivery and performance by Seller of each Transaction Document to which it is

a party and the consummation of the Transactions do not and will not, directly or indirectly and with or without notice or lapse of time or both,
(i) violate the Organizational Documents of Seller, (ii) violate any Law, (iii) constitute a default or breach under or give rise to any right of
termination, cancellation or acceleration of any material right or material obligation or to a loss of any material benefit under any provision of
any Contract or Permit binding upon Seller or to which the Business, the Shared Business or any of the Acquired Assets are subject, unless
the application of such provision has been waived or (iv) result in the creation or imposition of any Encumbrance on any of the Acquired
Assets.

 
(e)          Consents. Except as set forth and described on Schedule 3.01(e), Seller is not required to give any notice to or

obtain any Consent from any Person in connection with or as a result of the execution, delivery and performance of this Agreement or any
other Transaction Document or the consummation of the Transactions. For purposes of clarity, Schedule 3.01(e) shall include all Consents
required to assign the Acquired Contracts to Buyer.

 
(f)          SEC Filings and Financial Statements.

 
(i)          As of their respective dates, each SEC Filing made by the Seller (x) complied in all material respects with

the applicable requirements of the Securities Act of 1933, as amended, the Securities Exchange Act of 1934, as amended, and the rules and
regulations thereunder and (y) did not contain any untrue statement of a material fact or omit to state a material fact required to be stated therein
or necessary to make the statements made therein, in the light of the circumstances under which they were made, not misleading, except that
information as of a later date shall be deemed to modify information as of an earlier date. Each of the balance sheets included in or incorporated
by reference into the SEC Filings (including the related notes and schedules) fairly presents the financial position of Seller as of its date, and
each of the statements of income, retained earnings and cash flows included in or incorporated by reference into the SEC Filings (including
any related notes and schedules) fairly presents the results of operations, retained earnings or cash flows, as the case may be, of Seller for the
periods set forth therein, in each case in accordance with GAAP, except as may be noted therein. The Interim Financials (A) are complete and
correct in all material respects, as of the dates and during the periods covered thereby, (B) have been prepared in accordance with GAAP
(except for the absence of notes and normal year-end adjustments consistent with past practice) and were derived from and are in agreement
with the Books and Records of Seller and reflect only actual, bona fide transactions, (C) accurately reflect the revenue and expenses of Seller
during the periods covered thereby, and (D) fairly presents the results of operations, retained earnings or cash flows, as the case may be, of
Seller for the periods set forth therein , in each case in accordance with GAAP (except for the absence of notes and normal year-end
adjustments consistent with past practice), except as may be noted therein. The SEC Financials and the Interim Financials are collectively
referred to herein together as the “Financials.”
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(ii)         The Business Financials (A) are complete and correct in all material respects, as of the dates and during

the periods covered thereby, except that the allocation of selling general and administrative expenses (“SG&A”) and manufacturing overhead
(“MOH”) between the Business, on the one hand, and the remainder of Seller’s business, on the other hand, may not be accurate and Seller
makes no representation or warranty as to the accuracy of such SG&A and MOH allocations, (B) have been prepared in accordance with the
Accounting Principles and were derived from and are in agreement with the Books and Records of Seller and reflect only actual, bona fide
transactions, (C) accurately reflect the revenue and expenses of Seller during the periods covered thereby, except for allocation of SG&A and
MOH, and (D) fairly present, in all material respects, the financial position of the Business as at the respective dates thereof and the results of
the operations of the Business and changes in financial position of the Business for the respective periods covered thereby, except for
allocation of SG&A and MOH, all in accordance with the Accounting Principles.

 
(iii)        Schedule 2.01(a)(iv) contains a complete and accurate list of the Acquired Accounts Receivable. The

invoice dates reflected therein are based on the actual invoice dates (on the respective invoices). Seller has, since the Most Recent Year-End
Financials Date, invoiced and collected Accounts Receivable (including the Acquired Accounts Receivable) consistent with Seller’s past
practice, without any discounting, acceleration in billing, or acceleration in collection of Accounts Receivable. Seller has never been a party to
any factoring or similar arrangement. All Acquired Accounts Receivable (A) will not be subject to any contests, claims, counterclaims or
setoffs and will be collected in full within 90 days following the Closing Date, (B) represent valid obligations arising from sales actually made
or services actually performed by Seller in the Ordinary Course of Business, and (C) represent all Accounts Receivable of or relating to the
Business. The Acquired Accounts Receivable do not contain any Accounts Receivable resulting from sale involving price discounts outside of
the Ordinary Course of Business.

 
(iv)        Each item of Acquired Inventory is properly stated on the Interim Financials and on the Books and

Records of Seller at the Closing Date. Each Completed Tac Eye System included in the Acquired Inventory is (a) free and clear of any material
defect or other deficiency, and (b) of a quality and condition useable and saleable in the Ordinary Course of Business. Except as set forth on
Schedule 3.01(f)(iv), all of the Acquired Inventory is located at 2166 Brighton Henrietta Town Line Road, Rochester, New York 14623 and
no Acquired Inventory is held on a consignment basis. Except for returns to suppliers due to defects or other quality issues, Seller has not sold
any raw materials, components or subassemblies (not consisting of finished goods) to any Person since January 1, 2012 except as described
on Schedule 3.01(f)(iv).

 
(v)         Schedule 2.01(a)(viii) contains a complete and accurate list of the Customer Deposits existing on the

Closing Date, sets forth the amount of the Customer Deposit that has been expended and gives details of such expenditures (including, if
applicable, the identity of specific Inventory purchased). The Customer Deposits are all Customer Deposits arising from, or relating to, the
Business. All Customer Deposits have been used properly in accordance with Law and any underlying Contract or other obligation with
respect thereto, all within the Ordinary Course of Business.
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(g)          Absence of Certain Changes and Events. Except as set forth on Schedule 3.01(g), since the Most Recent Year-End

Financials Date, the Seller’s business, including the Business and the Shared Business, has been conducted only in the Ordinary Course of
Business, and there has not been or occurred any of the following:

 
(i)          any event, occurrence, circumstance or development which has had, or is reasonably likely to have, with

or without the giving of notice or lapse of time or both, a Material Adverse Effect on Seller, the Business, the Shared Business or any of the
Acquired Assets;

 
(ii)         any damage, destruction, eminent domain taking or other casualty loss (whether or not covered by

insurance) affecting the Business, the Shared Business or any of the Acquired Assets in any material respect;
 
(iii)        any sale, lease or other disposition of, or creation or other incurrence of any Encumbrance on, any of the

Acquired Assets, other than dispositions of Inventory in the Ordinary Course of Business of Seller;
 
(iv)        any amendment, modification, or termination of any Acquired Contract, or entry into any Contract outside

of the Ordinary Course of Business of Seller;
 
(v)         any cancellation or waiver of any claim or rights related to the Business, the Shared Business, or the

Acquired Assets with a value to Seller in excess of Ten Thousand Dollars ($10,000) in the aggregate;
 
(vi)        any written, or to the Knowledge of Seller oral, notice from any customer or supplier of the Business or

the Shared Business of an intention to discontinue or change the terms or nature of its relationship with Seller;
 
(vii)       any material change in any method of accounting (for Tax purposes or otherwise) or accounting practice

(including with respect to reserves) with respect to Seller, except for any such change required by reason of a concurrent change in GAAP;
 
(viii)      any failure by Seller to pay or perform any of its material obligations (including obligations under any

Seller Contract) when and to the extent due other than pursuant to a good faith defense;
 
(ix)         any increase or material alteration to the compensation payable or paid by Seller, or alteration in the timing

or method of such payments, whether conditionally or otherwise, to any Hired Employee, other than in the Ordinary Course of Business, any
receipt by Seller of a notice of resignation by any Hired Employee or other adverse change in the relationship between Seller and any Hired
Employee;

 
(x)          any change in any of Seller’s credit policies or practices; or
 
(xi)         entry into any Contract by Seller to do any of the foregoing.

 
(h)          No Undisclosed Liabilities. Except as set forth in Schedule 3.01(h), Seller has no Liabilities relating to the

Business, the Shared Business, or the Acquired Assets except for Liabilities reflected or reserved in the Most Recent Year-End Financials and
current liabilities incurred in the Ordinary Course of Business since the Most Recent Year-End Financials Date.
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(i)          Contracts. Schedule 3.01(i) lists each Acquired Contract. Except for the Acquired Contracts and any other Contract

disclosed in Schedule 3.01(i), Seller is not a party to or bound by, and none of the Acquired Assets is subject to, any other Contracts that
relate to the Business, the Shared Business, or the Acquired Assets. Seller has delivered to Buyer a complete and accurate copy of each
Acquired Contract, in each case, as amended or otherwise modified and in effect as of the Closing Date. Except as disclosed in Schedule
3.01(i), each Acquired Contract is a valid and binding agreement of Seller, and is in full force and effect, and neither Seller nor, to the
Knowledge of Seller, any other party thereto, is in default or breach, in any material respect, under any Acquired Contract, and no event has
occurred or circumstance exists which, with the giving of notice or lapse of time or both, is reasonably likely to result in such default or breach
by Seller or any other Person. Except as set forth in Schedule 3.01(i), each Acquired Contract which is being assigned to or assumed by
Buyer is assignable by Seller to Buyer without notice to or the Consent of any other Person, except such consents as have been obtained.
There are no renegotiations, attempts to renegotiate or outstanding rights to renegotiate any Acquired Contract.

 
(j)          Litigation. There is no material Proceeding pending against or, to the Knowledge of Seller, threatened against Seller

that (i) involves or affects Seller, the Business, the Shared Business, or any of the Acquired Assets or (ii) in any manner challenges or seeks
the rescission of this Agreement, or seeks to prevent, enjoin, alter or materially delay the consummation of the Transactions. To the
Knowledge of Seller, no event has occurred or circumstance exists that is reasonably likely to give rise to or serve as a basis for the
commencement of any such Proceeding. Schedule 3.01(j) sets forth a list of all Proceedings involving Seller, the Business, the Shared
Business, or any of the Acquired Assets at any time since January 1, 2007.

 
(k)          Compliance with Laws and Court Orders; Permits; Export Compliance.

 
(i)          Legal Compliance. Seller is not in violation of any Law, the Acquired Assets comply in all respects with

all Laws, and the Business and the Shared Business have at all times been conducted in compliance with all Laws. To the Knowledge of
Seller, no event has occurred or circumstance exists that (with or without notice or lapse of time or both) is likely to constitute or result in a
material violation by Seller of, or a failure on the part of Seller to comply with, any Law in connection with Seller’s operation of the Business
or the Shared Business, or ownership or use of the Acquired Assets. Seller has not received, since January 1, 2007, any notice or other
communication (whether oral or written) from any Governmental Entity or any other Person regarding any actual, alleged, possible or potential
violation of, or failure to comply with, any Law in connection with Seller’s operation of the Business or the Shared Business or ownership or
use of the Acquired Assets.

 
(ii)         Permits. Except as set forth on Schedule 3.01(k)(ii), Seller is not required to obtain any Permits pursuant

to applicable Law in connection with the conduct of the Business or the Shared Business and/or the use or ownership of any of the Acquired
Assets, other than such Permits as are required in connection with the operation of businesses generally in the state and municipality in which
it conducts its business. Seller is not in breach or violation of, or default under, any such Permit. To the Knowledge of Seller, no event has
occurred or circumstance exists that may (with or without notice or lapse of time or both) (a) constitute or result directly or indirectly in a
violation of or a failure to comply with any term or requirement of any such Permit or (b) result directly or indirectly in the revocation,
withdrawal, suspension, cancellation or termination of, or any modification to, any such Permit. The identifying information for Seller’s
CAGE Code is 1XOEO and Seller has no other CAGE Code.
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(iii)        Export Compliance. Seller is in compliance with, the Business and the Shared Business have been

conducted in compliance with, and the Acquired Assets have been owned and used in compliance with, all Laws relating to international trade
and investment, including the Cuban Democracy Act, Foreign Corrupt Practices Act of 1977; trade sanctions and embargoes against various
countries under the International Emergency Economic Powers Act and the Trading with the Enemy Act; export controls under the Export
Administration Regulations; the Iran and Libya Sanctions Act of 1996; the Cuban Liberty and Democratic Solidarity (LIBERTAD) Act of
1996 (also known as the Helms-Burton Act); antiboycott laws administered by the U.S. Commerce Department under the Export
Administration Regulations and by the U.S. Treasury Department under Section 999 of the Code; the Economic Espionage Act of 1996; and
the Arms Export Control Act of 1976 and the International Traffic in Arms Regulations promulgated thereunder.

 
(iv)        National Stock Number. No products sold by Seller are, or are required to be, identified by a National

Stock Number (NSN) by the United States Department of Defense.
 
(l)          Real Property.

 
(i)          Real Property. Schedule 3.01(l)(i) sets forth a true, correct and complete list of all real property used or

occupied by Seller in connection with the Business and/or the Shared Business (“Real Property”).
 
(ii)         Compliance. The use and occupancy of the Real Property in the conduct of the Business and/or the Shared

Business as heretofore conducted do not constitute a non-conforming use and are not the subject of a special use permit under any Law.
 
(iii)        Conditions. The Real Property is in suitable condition for the conduct of the Business and/or the Shared

Business as currently conducted and has been properly maintained in a commercially reasonable manner and in accordance with Law and
applicable Contract requirements.

 
(m)          Title; Encumbrances. Except as set forth on Schedule 3.01(m), Seller owns good and transferable title to all of the

Acquired Assets free and clear of any Encumbrances. At the time of Closing, all Acquired Assets shall be free and clear of all Encumbrances.
 
(n)          Intellectual Property.

 
(i)          Schedule 3.01(n)(i) contains a complete and accurate list of all Intellectual Property, whether or not owned

by Seller, which is used in the conduct of the Business and/or the Shared Business, including the Acquired IP and the Shared IP (collectively,
the “IP Rights”). Schedule 3.01(n)(i) contains a summary description and filing information with respect to all IP Rights owned by Seller that
are used or required in the conduct of the Business and/or the Shared Business. Except as set forth on Schedule 3.01(n)(i), no IP Right owned
by Seller that is used in the conduct of the Business or the Shared Business is involved in any interference, infringement, opposition or
cancellation proceedings. Except as set forth on Schedule 3.01(n)(i), no license or sublicense has been granted by Seller with respect to any IP
Rights owned by Seller that are used in the conduct of the Business and/or the Shared Business. Seller is validly licensed under, or has the
legal a right to use, all IP Rights owned by third parties that Seller uses in the Business and/or the Shared Business, and each such license is
set forth on Schedule 3.01(n)(i). Without limiting the foregoing, except as set forth on Schedule 3.01(n)(i), Seller has a valid and enforceable
license to use all software, including “off the shelf,” “packaged” and “shrink-wrap” software sold to the public which is included in the IP
Rights. Except as set forth on Schedule 3.01(n)(i), no IP Right that is used in the conduct of the Business or the Shared Business is involved
in any pending or threatened Proceeding nor does Seller have Knowledge of any facts or circumstances that could form the basis for any
Proceeding (i) asserting that such IP Right violates or infringes the rights of any third party or (ii) seeking to deny Seller the right to use any
such IP Right. Except as set forth on Schedule 3.01(n)(i), the Acquired IP and the Shared IP together constitute all Intellectual Property used
or required to conduct the Business and the Shared Business as currently conducted. To the Knowledge of Seller, no third party is
misappropriating, infringing, diluting or violating any of Seller’s IP Rights. None of Seller’s IP Rights infringes the intellectual property rights
of any third party. Seller has not received any written notice of any pending third-party claim (A) contesting in any material respect the
validity, enforceability, use or ownership of any IP Rights or (B) alleging any material infringement, misappropriation or violation of, or other
material conflict with, any Intellectual Property of any third party. Each copyright registration, patent and registered trademark and application
therefor included in the IP Rights is in proper form, not disclaimed and has been duly maintained, including the submission of all necessary
filings in accordance with the legal and administrative requirements of the appropriate Governmental Entity by the date such filings are due;
Seller has not abandoned any such copyright registration, patent and registered trademark and application therefor at any time since January 1,
2010.
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(ii)         Schedule 3.01(n)(ii) contains a complete and accurate list of the Retained IP. The Retained IP and the IP

Rights collectively constitute all Intellectual Property owned and used by Seller in its business operations as currently conducted.
 
(o)          Employees and Employee Benefit Plans.

 
(i)          Employee Information. Schedule 3.01(o)(i) sets forth the name, job title, employment commencement date,

annual salary or hourly wage, as applicable, total annual compensation (including bonus), date of most recent salary or wage increase and sick
and vacation leave that is accrued but unused for each Hired Employee through the Closing Date. To the Knowledge of Seller, each person
who has been designated a Hired Employee intends to accept employment with the Buyer following the Closing.

 
(ii)         List of Plans; Compliance. Schedule 3.01(o)(ii) sets forth a complete and correct list of all Employee

Benefit Plans applicable to the Hired Employees. Each of the Employee Benefit Plans is in material compliance with all applicable Laws. Seller
is not a member of a Group, and none of the Employee Benefit Plans is a “Multiemployer Plan” (as defined in Section 3(37) of ERISA).

 
(iii)        Plan Documents. Seller has made available to Buyer accurate and complete copies of (A) the documents

comprising each Employee Benefit Plan applicable to the Hired Employees (or, with respect to any such Employee Benefit Plan which is
unwritten, a written description of the principal terms of such Employee Benefit Plan), (B) the most recent actuarial report of any Employee
Benefit Plan for which such a report is required, and (C) all summary plan descriptions, summaries of material modifications and memoranda,
employee handbooks and other written communications regarding the Employee Benefit Plans.

 
(iv)        Contributions. Except as disclosed in Schedule 3.01(o)(iv), full payment has been made of all amounts

that are required under the terms of each Employee Benefit Plan to be paid as contributions with respect to all periods prior to and including
the last day of the most recent fiscal year of such Employee Benefit Plan ended on or before the Closing Date.

 
(v)         Continuation Requirements. Seller has, at all times, complied, and currently complies, in all material

respects with the applicable continuation requirements for its welfare benefit plans, including (A) Section 4980B of the Code (as well as its
predecessor provision, Section 162(k) of the Code) and Sections 601 through 608, inclusive, of ERISA, and (B) any applicable state statues
mandating health insurance continuation coverage for employees.

 
(vi)        Plan Qualification. Each Employee Benefit Plan that is intended to be qualified under Section 401(a) of the

Code has received a favorable determination letter from the IRS, and Seller has no Knowledge of any fact or circumstance that will or could
result in revocation of any such favorable determination letter. Each trust created under any Employee Benefit Plan has been determined to be
exempt from taxation under Section 501(a) of the Code, and Seller is not aware of any fact or circumstance that will or could result in a
revocation of such exemption.
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(p)          Labor and Employment Matters. Except as set forth on Schedule 3.01(p), with respect to the Business or the

Shared Business (i) there are no pending, or to the Knowledge of Seller, threatened, labor or employment disputes or controversies, including
any Proceeding alleging unlawful harassment, employment discrimination, unfair labor practices, unpaid wages, unlawful wage or
immigration practices, or unlawful tax withholding practices; (ii) Seller is not a party to any collective bargaining agreement or relationship;
(iii) no union organizing or decertification efforts are underway or, to the Knowledge of Seller, threatened and no other question concerning
representation exists; (iv) there is no strike, slowdown, work stoppage, lockout or other material job action underway, or to the Knowledge of
Seller, threatened, and no such job action has occurred in the past three (3) years; (v) with respect to the Transactions, any notice required
under any Law or Contract has been or prior to Closing will be given, and all bargaining obligations with any employee representative have
been, or prior to Closing will be, satisfied; and (vi) within the past three (3) years, Seller has not implemented any plant closing or layoff of
employees that could implicate the WARN Act, and no such action will be implemented without advance notification to Buyer. To the
Knowledge of Seller, no event has occurred and no circumstances exists that could result in any of the foregoing representations and
warranties being false, inaccurate or misleading.

 
(q)          Environmental Compliance. Except as set forth on Schedule 3.01(q)

 
(i)          Compliance. Seller is in compliance with, the Business and the Shared Business have been conducted in

compliance with, and the Acquired Assets and each Site have been owned and used by Seller and, to the Knowledge of Seller, by all other
Persons, in compliance with, all Environmental Laws. No written notice, Order, request for information, complaint or penalty has been
received by Seller, and there are no Proceedings pending or threatened, in either case, which allege a violation by Seller of any Environmental
Law.

 
(ii)         Claims. There are no past or pending or, to the Knowledge of Seller, threatened, Environmental Claims

against Seller, and Seller has no Knowledge of any fact or circumstance that is reasonably likely, with the giving of notice or lapse of time or
both, to result in an Environmental Claim against Seller.

 
(iii)        Environmental Reports. There has been no written environmental audit, report or investigation conducted

by, nor is there any in the possession of, Seller, except for the environmental reports and audits listed on Schedule 3.01(q)(ii), complete and
accurate copies of which have been provided to Buyer.

 
(r)          Finders’ Fees. Except as set forth on Schedule 3.01(r), there is no investment banker, broker, finder or other

intermediary who has been retained by or is authorized to act on behalf of Seller who might be entitled to any fee or commission in connection
with the Transactions.

 
(s)          Assets Used in Business; Title; Condition. The Acquired Assets (i) (A) constitute all Intellectual Property, all

production equipment, all tooling, and Contracts that are material to the operation of the Business and/or Shared Business in the manner
presently operated by Seller and (B) constitute all other assets and properties, tangible and intangible, that are necessary to operate the
Business and/or the Shared Business in the manner presently operated by Seller and (ii) the Excluded Assets do not contain (A) any
Intellectual Property, production equipment, tooling, or Contracts that are material to the operation of the Business and/or Shared Business or
(B) any other assets or properties that are necessary for the operation of the Business and/or Shared Business, except as disclosed on Schedule
3.01(s). Each item of personal property included in the Acquired Assets (including Completed Tac Eye Systems included in the Acquired
Inventory, but excluding other Acquired Inventory) is in commercially reasonable repair and operating condition, ordinary wear and tear
excepted, is suitable for immediate use in the Ordinary Course of Business of Seller and is free from material defects. Except as disclosed in
Schedule 3.01(s), all personal property included in the Acquired Assets is in the possession of Seller and located at2166 Brighton Henrietta
Town Line Road, Rochester, New York 14623.
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(t)          Products. There is no pending, or to the Knowledge of Seller, threatened basis for any (i) recall or investigation of,

or with respect to, any product or service sold, delivered or distributed by Seller in its operation of the Business or Shared Business or (ii)
claim against Seller deriving from the provisions of any Law governing (A) Liabilities for the safety of such products or services or (B)
Liabilities alleging the defectiveness of such products or services other than ordinary course claims of customers of the Business or Shared
Business or uses of the products of the Business or Shared Business which are individually or in the aggregate immaterial, and to the
Knowledge of Seller, there has been no occurrence and no fact or circumstance exists which could give rise to or serve as the basis for any of
the foregoing. During the five-year period prior to the Closing Date, there has been no recall or investigation of, or with respect to, any
product or service sold, delivered or distributed by Seller in its operation of the Business or the Shared Business and there have been no
material quality issues with products or services sold, delivered or distributed by Seller in its operation of the Business or the Shared Business
other than quality issues arising in the Ordinary Course of Business, which issues were not, individually or in the aggregate, material. Except
as set forth on Schedule 3.01(t), Seller has no goods or products included in the Acquired Assets located at any other Person’s facility on a
consignment or sale or return basis or for purposes of contract manufacturing.

 
(u)          Insurance. Schedule 3.01(u) sets forth a complete and accurate list of all insurance policies of any kind or nature

that cover the Business, the Shared Business or any of the Acquired Assets. Except as set forth on Schedule 3.01(u), there are no claims that
relate to the Business or the Shared Business currently pending under any such insurance policy. All such policies (i) are in full force and
effect, (ii) are sufficient for material compliance with all Laws and all applicable Acquired Contracts, and (iii) are legal, valid, binding, and
enforceable policies. All premiums with respect to such insurance policies are paid in accordance with policy terms.

 
(v)         Customers and Suppliers. Schedule 3.01(v) contains a list of the ten (10) largest customers of the Business and the

Shared Business, respectively (the “Material Customers”) and ten (10) largest suppliers of the Business and the Shared Business,
respectively (the “Material Suppliers”) based on the gross revenues and gross dollar purchases, respectively, of Seller for the fiscal year
ended on December 31, 2011. Except as set forth in Schedule 3.01(v), there has not been any material change in Seller’s business relationship
with any of the Material Customers or Material Suppliers and Seller has not, within the past twelve (12) months, received notice (written or
oral) from any Material Customer or Material Supplier that such customer or supplier intends to terminate or materially change its business
relationship or pricing with Seller. To the Knowledge of Seller, no event has occurred or circumstance exists that (with or without notice or
lapse of time or both) is likely to result in any material adverse change in Seller’s relationship or pricing with any of the Material Customers or
Material Suppliers and the Closing of the Transactions is not likely to adversely impact any such relationship..
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(w)          Taxes.

 
(i)          In General. Except as set forth on Schedule 3.01(w)(i), (A) all Tax Returns required to be filed by Seller

have been duly and timely filed and are correct and complete in all respects, (B) all Taxes shown to be payable by Seller on such Tax Returns
or which are otherwise due, have been or will be paid as of the Closing Date, other than Taxes which are not yet due or which, if due, are not
delinquent or are being contested in good faith by appropriate proceedings or have not been finally determined, and for which adequate
reserves have been established and shown in the reserve for Taxes on the Financials, and (C) all withholdings or collection of Taxes required
to be made by Seller have been made or caused to be made, and such withholdings have been paid when due to the appropriate Governmental
Entity. There are no Tax claims, audits or Proceedings pending or, to the Knowledge of Seller, threatened against Seller. Seller is not currently
the beneficiary of any extension of time to file any Tax Return.

 
(ii)         Returns. Seller has made available to Buyer complete and correct copies of (A) all Tax Returns of Seller

for the past three (3) taxable years; and (B) all Tax examination reports and statements of deficiencies assessed with respect to Seller for the
last three (3) taxable years.

 
(x)          Relationships with Affiliates. Except as set forth on Schedule 3.01(x), (i) no Affiliate of Seller has, or since

January 1, 2007 has had, any interest in any property (whether real, personal, or mixed and whether tangible or intangible), used in or
pertaining to the Business or the Shared Business; no Affiliate of Seller is, or since January 1, 2007 has owned (of record or as a beneficial
owner) an equity interest or any other financial or profit interest in, a Person that has (A) had business dealings or a material financial interest
in any transaction with the Company involving or relating to the Business or the Shared Business, or (B) engaged in competition with the
Company with respect to any line of products or services of the Company relating to the Business or the Shared Business; or (iii) no Affiliate
of Seller is a party to any Acquired Contract.

 
(y)          General Disclosure Matters. No representation or warranty or disclosure made by Seller contained in this

Agreement, any other Transaction Document, the Schedules or in any statement or certification furnished or to be furnished to Buyer pursuant
hereto or in connection with the Transactions, contains or will contain any untrue statement of a material fact or omits or will omit to state a
material fact necessary to make the statements contained herein or therein not misleading.
 
Section 3.02         Representations and Warranties of Buyer. Buyer represents and warrants to Seller as follows:

 
(a)          Organization and Standing. Buyer is a limited liability company, validly existing and in good standing under the

laws of the State of Delaware. Buyer has the requisite limited liability company power and authority to carry on its business as presently
conducted.

 
(b)          Authority. Buyer has the requisite power and authority to execute and deliver this Agreement and to perform its

obligations hereunder. This Agreement has been duly executed and delivered by Buyer and constitutes, and the other Transaction Documents
to be executed and delivered pursuant hereto when executed and delivered by Buyer will constitute, the legal, valid and binding obligations of
Buyer, enforceable against it in accordance with its terms subject, as to enforcement, to applicable bankruptcy, insolvency, moratorium,
reorganization or similar laws affecting creditors’ rights generally and to general equitable principles.

 
(c)          No Conflict.

 
(i)          Neither the execution and delivery of this Agreement, nor the consummation of the Transactions, nor the

compliance with the terms and provisions of any Transaction Document will
 

24



 

 
(A)         contravene, conflict with, or result in a violation of any provision of the Organizational

Documents of Buyer;
 
(B)         contravene, conflict with, or result in a violation of any of the terms or requirements of, any Law

applicable to Buyer; or
 
(C)         result in a Material Adverse Effect on Buyer’s ability to consummate the Transactions.

 
(ii)         Buyer is not, and will not be, required to make any filing with, give any notice to or obtain any Consent

from any Person in connection with the execution and delivery of this Agreement or the consummation or performance of any of the
transactions contemplated hereby.

 
(d)          Finders’ Fees. Except as set forth on Schedule 3.02(d), there is no investment banker, broker, finder or other

intermediary which has been retained by or is authorized to act on behalf of Buyer who might be entitled to any fee or commission in
connection with the Transactions.

 
(e)          General Disclosure Matters. No representation or warranty by Buyer contained in this Agreement, any other

Transaction Document, any Schedule hereto or thereto or in any statement or certification furnished or to be furnished to Seller pursuant hereto
or in connection with the Transactions, contains or will contain any untrue statement of a material fact or omits or will omit to state a material
fact necessary to make the statements contained herein or therein not misleading.

 
ARTICLE IV

[Intentionally Omitted]

ARTICLE V
Affirmative Covenants and Undertakings of Seller

 
Section 5.01         Personal Property Taxes and Fees. Seller shall pay all Transaction Sales Taxes and other similar Taxes and fees which are
payable as a result of or in connection with the Transactions, if any.

 
ARTICLE VI

[Intentionally Omitted]

ARTICLE VII
Additional Covenants

 
Section 7.01         Cooperation and Further Assurances. Each Party shall, upon request of the other Party hereto at any time and from time
to time, execute, acknowledge, deliver and perform all such further acts, deeds, assignments, transfers, conveyances, documents, agreements,
powers of attorney and instruments of further assurances as may be necessary or appropriate to carry out the provisions and intent of this
Agreement.
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Section 7.02         Non-Competition and Non-Solicitation.

 
(a)          Non-Competition.

 
(i)          For a period of ten (10) years from and after the Closing Date (the “Restricted Period”), except as

expressly permitted by Section 7.04, Seller will not, directly or indirectly, on behalf of any Person, perform services or otherwise participate
in, anywhere in the world, in any capacity (whether as an owner, partner, independent contractor, member, joint venturer, investor, advisor or
otherwise), any business or activity that is competitive with the Business. For purposes of clarity and without limiting the generality of the
foregoing, this Section 7.02(a)(i) prohibits Seller from selling, distributing, licensing, providing, manufacturing, developing or otherwise
dealing in any products or services to or for Military Organizations or Defense and Security Organizations, except as otherwise expressly
permitted by Section 7.04. Notwithstanding the foregoing, ownership of less than five percent (5%) of the outstanding stock of any publicly
traded company shall not, by itself, be deemed a violation of the foregoing. Seller shall use commercially reasonable efforts to ensure that its
OEMs, resellers, distributors, and other channel distribution partners do not sell, distribute, or otherwise transact in any products or services
of Seller to the same extent that Seller would be so prohibited pursuant to this Section 7.02(a)(i) , and Seller shall promptly notify Buyer of
any such actual or attempted activity of which it acquires actual knowledge during the Restricted Period and take all actions as reasonably
requested by Buyer to prevent such activity.

 
(ii)         During the Restricted Period, Buyer will not, directly or indirectly, on behalf of any Person, perform

services or otherwise participate in, anywhere in the world, in any capacity (whether as an owner, employee, partner, independent contractor,
officer, director, member, joint venturer, investor, advisor or otherwise), in any business or activity competitive with the Retained Business.
Notwithstanding the foregoing, ownership of less than five percent (5%) of the outstanding stock of any publicly traded company shall not, by
itself, be deemed a violation of the foregoing. Buyer shall use commercially reasonable efforts to ensure that its OEMs, resellers, distributors,
and other channel distribution partners do not sell, distribute, or otherwise transact in any products or services of Buyer to the same extent that
Buyer would be so prohibited pursuant to this Section 7.02(a)(ii)and Buyer shall promptly notify Buyer of any such actual or attempted
activity of which it acquires actual knowledge during the Restricted Period and take all actions as reasonably requested by Seller to prevent
such activity.

 
(iii)        Nothing in this Section 7.02(a) shall be deemed to restrict either Party from engaging in the Shared

Business except to the extent set forth in the Authorized Reseller Agreement or as otherwise expressly set forth in this Agreement.
 
(iv)        During the Restricted Period, neither Party will sell, license, or otherwise transfer any rights in or to the

Shared IP or any portion thereof to any Person unless the purchaser, licensee, or transferee of any such rights expressly agrees to be bound by
the provisions of this Section 7.02 with respect to any such Shared IP to the same extent as the applicable Party hereto. Furthermore, during
the Restricted Period, (i) Seller will not will sell, license, or otherwise transfer any rights in or to the Retained IP to any Person unless the
purchaser, licensee, or transferee of any such rights expressly agrees to be bound by the provisions of this Section 7.02 with respect to any
such Retained IP to the same extent as the Seller, and (ii) Buyer will not will sell, license, or otherwise transfer any rights in or to the Acquired
IP to any Person unless the purchaser, licensee, or transferee of any such rights expressly agrees to be bound by the provisions of this Section
7.02 with respect to any such Acquired IP to the same extent as the Buyer.
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(v)         In the event that a Party fails to take any actions reasonably requested by the other Party pursuant to

Section 7.02(a)(i) or 7.02(a)(ii) with respect to preventing any prohibited activities by any of its OEMs, resellers, distributors, and other
channel distribution partners, such other Party shall be entitled to take such actions as it deems reasonable or necessary to prevent such
activity. The Party failing to take any such actions reasonably requested by the other Party shall fully cooperate with the other Party, including
executing such pleadings, assignments of claims, and other documents reasonably requested by the other Party.

 
(b)          Non-Solicitation.

 
(i)          During the Restricted Period and unless otherwise waived in writing by Buyer, Seller will not, directly or

indirectly, nor will Seller directly or indirectly assist any other Person to, (A) solicit, hire or engage in any capacity any employee of Buyer or
any of its Affiliates (or any Person who was an employee of Buyer or any of its Affiliates within twelve (12) months preceding the date of
such solicitation, hiring, or engagement) or solicit or seek to persuade any employee of Buyer or any of its Affiliates to discontinue
employment with Buyer or any of its Affiliates; provided, that Seller will not be restricted from making any general solicitation for
employment (in whatever form or medium) that is not specifically directed at the employees of Buyer; and provided further, that Seller will not
be restricted from hiring any such employee who (1) responds to any such general solicitation or (2) contacts Seller on that employee’s own
initiative, (B) call on or solicit any customer or supplier of Buyer or any of its Affiliates or any independent contractor providing services to
Buyer or any of its Affiliates, provided that solicitation of and contact with a Person for the purpose of conducting the Retained Business or
the Shared Business in the Ordinary Course of Business shall be permissible so long as it does not violate any other provision of this Section
7.02, or induce, influence or encourage any customer or supplier of Buyer or any of its Affiliates or any independent contractor providing
services to Buyer or any of its Affiliates to terminate or diminish its relationship with Buyer or any of its Affiliates or (C) seek to persuade any
customer or supplier of Buyer or any of its Affiliates to conduct with anyone else any business or activity that such customer or supplier
conducts, conducted or could conduct with Buyer or any of its Affiliates or otherwise provide services or products to such customers or
suppliers. Notwithstanding the foregoing, Seller may hire and solicit for hiring any employee of Buyer who was terminated by Buyer.

 
(ii)         During the Restricted Period and unless otherwise waived in writing by Seller, Buyer will not, directly or

indirectly, and will not directly or indirectly assist any other Person to, (A) solicit, hire or engage in any capacity any employee of Seller or any
of its Affiliates (or any Person who was an employee of Seller or any of its Affiliates within twelve (12) months preceding the date of such
solicitation, hiring, or engagement) or solicit or seek to persuade any employee of Seller or any of its Affiliates to discontinue employment
with Seller or any of its Affiliates; provided, that Buyer will not be restricted from making any general solicitation for employment (in
whatever form or medium) that is not specifically directed at the employees of Seller; and provided further, that Buyer will not be restricted
from hiring any such employee who (1) responds to any such general solicitation or (2) contacts Buyer on that employee’s own initiative, (B)
call on or solicit any customer or supplier of Seller or any of its Affiliates or any independent contractor providing services to Seller or any of
its Affiliates, provided that solicitation of and contact with a Person for the purposes of conducting the Business or the Shared Business in the
Ordinary Course of Business shall be permissible so long as it does not violate any other provision of this Section 7.02, or induce, influence
or encourage any customer or supplier of Seller or any of its Affiliates or any independent contractor providing services to Seller or any of its
Affiliates to terminate or diminish its relationship with Seller or any of its Affiliates or (C) except with respect to the Business or the Shared
Business, seek to persuade any customer or supplier of Seller or any of its Affiliates to conduct with anyone else any business or activity that
such customer or supplier conducts, conducted or could conduct with Seller or any of its Affiliates or otherwise provide services or products
to such customers or suppliers. Notwithstanding the foregoing, Buyer may offer employment to and employ any or all of the Hired
Employees, and Buyer may hire and solicit for hiring any employee of Seller who was terminated by Seller.
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(c)          Modification of Covenant. If a final judgment of a court or tribunal of competent jurisdiction determines that any

term or provision contained in Section 7.02(a) or (b) is invalid or unenforceable, then the Parties agree that the court or tribunal will have the
power to reduce the scope, duration or geographic area of the term or provision, to delete specific words or phrases or to replace any invalid or
unenforceable term or provision with a term or provision that is valid and enforceable and that comes closest to expressing the intention of the
invalid or unenforceable term or provision. Sections 7.02(a) and (b) will be enforceable as so modified after the expiration of the time within
which the judgment may be appealed. Sections 7.02(a) and (b) are reasonable and necessary (i) to protect and preserve Buyer’s legitimate
business interests and the value of the Acquired Assets and to prevent any unfair advantage conferred on Seller and (ii) to protect and preserve
Seller’s legitimate business interests and the value of the Retained Assets and to prevent any unfair advantage conferred on Buyer.
 
Section 7.03         Remedies. In addition to all of the remedies otherwise available to a Party, including the recovery of damages, each Party
shall have the right to injunctive and equitable relief to restrain and enjoin any actual or threatened breach of any of the provisions of Article
VII of this Agreement, including temporary restraining orders and/or preliminary or permanent injunctions to restrain or enjoin any such
breach or threatened breach, without the necessity of posting a bond, cash or otherwise. All of a Party’s remedies for the breach or threatened
breach of any of the provisions of Article VII of this Agreement shall be cumulative and the pursuit of one remedy shall not be deemed to
exclude any and all other remedies available to such Party.
 
Section 7.04         DARPA and Other Government Funded Projects. During the Restricted Period, other than with respect to the projects
and related follow-ons being funded by the Defense Advanced Research Projects Agency (DARPA) with respect to advancement of
waveguide technology as more fully described on Schedule 7.04, Seller shall not enter into any contract with, or seek or accept any funding
from, any Governmental Entity (including DARPA) to develop, produce, or sell any technology, products, or services that are directly or
indirectly competitive with the Business. In addition and notwithstanding the foregoing, during the Restricted Period, Seller may enter into
contracts with, and seek and accept funding from, (i) TSWG (TSWG (Tactical Support Working Group) operates as a program element under
the Combating Terrorism Technical Support Office (CTTSO)); (ii) Air Force Research Labs (AFRL); (iii) Night Vision Labs (NVL); (iv)
NATICK; and (v) Navy Research Labs, SBIR, with respect to advancement of waveguide technology, provided Seller obtains the advance
written consent of Buyer prior to entering into any such contract or seeking or accepting any such funding pursuant to Section 7.04 (i), (ii),
(iii), (iv) or (v), which consent will not be unreasonably withheld. Any products developed as a result of any research or other activities
funded by any Governmental Entity (including DARPA and those described in (i) through (v) herein), shall be subject, as between the Parties,
to the exclusive right of Buyer to market, sell, and otherwise distribute such products pursuant to the Authorized Reseller Agreement.

 
Section 7.05         Referrals.

 
(a)          Commencing on the Closing Date and continuing throughout the Restricted Period, Seller agrees to refer any sales

lead, business opportunity, research opportunity, or other inquiry from any Person of or relating to the Business to Buyer promptly upon
receipt. Furthermore, Seller agrees to notify Buyer promptly in writing of any such lead or inquiry and of the related referral in writing and to
provide all relevant details thereof to Buyer.
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(b)          Commencing on the Closing Date and continuing throughout the Restricted Period, Buyer agrees to refer any sales

lead, business opportunity, research opportunity, or other inquiry from any Person of or relating to the Retained Business to Seller promptly
upon receipt. Furthermore, Buyer agrees to notify Seller promptly in writing of any such lead or inquiry and of the related referral in writing
and to provide all relevant details thereof to Seller.
 
Section 7.06         Misdirected Payments and Inventory. In the event that Buyer or Seller receive any payments from any customer or other
Person and such Party determines (or it becomes apparent that) such payment was intended to be paid to the other Party, the Party receiving
such misdirected payment shall promptly notify the other Party and pay the full amount of such misdirected payment to the other Party within
one (1) Business Day. Likewise, in the event that Buyer or Seller receive any shipments of Inventory or other items from any supplier or other
Person and such Party determines (or it becomes apparent that) such shipment was intended to be delivered to the other Party, the Party
receiving such misdirected shipment shall promptly notify the other Party and shall cause the misdirected shipment to be shipped the other
Party within one (1) Business Day pursuant to the shipping instructions provided by the other Party (with the reasonable cost of shipment to
be borne by the receiving Party). Each Party shall provide reasonable access to the financial and other pertinent records to permit the other
Party and its Representatives to confirm compliance with this Section 7.06.
 
Section 7.07         Hired Employees. The Parties acknowledge and agree that Buyer shall offer employment commencing as of the Closing
Date to those employees of Seller set forth on Schedule 7.07 (the “Hired Employees”).
 
Section 7.08         Consents; CAGE Code.

 
(a)          Consents. If there are any Consents that have not yet been obtained or otherwise are not in full force and effect as

of the Closing which are required with respect to the assignment of any Acquired Contract, in the case of each Acquired Contract as to which
such Consent was not obtained (or otherwise is not in full force and effect) (the “Restricted Acquired Contracts”), Buyer may waive the
closing conditions as to any such Consent and either:

 
(i)          elect to have Seller continue to exercise its best efforts to obtain the Consent; or
 
(ii)         elect to have Seller retain that Restricted Acquired Contract and all Liabilities and revenues arising

therefrom or relating thereto.
 

If Buyer elects to have Seller continue its efforts to obtain any Consent and the Closing occurs, notwithstanding anything in this Agreement
which could be construed to the contrary, neither this Agreement nor the Assignment and Assumption Agreement nor any other Transaction
Document shall constitute a sale, assignment, assumption, transfer, conveyance or delivery or an attempted sale, assignment, assumption,
transfer, conveyance or delivery of the Restricted Acquired Contracts, and following the Closing, the Parties shall use best efforts, and
cooperate with each other, to obtain the Consent relating to each Restricted Acquired Contract as quickly as practicable. Pending the obtaining
of such Consents relating to any Restricted Acquired Contracts, the Parties shall cooperate with each other in any reasonable and lawful
arrangements designed to provide to Buyer the benefits of use of each Restricted Acquired Contract for its term (or any right or benefit arising
thereunder, including the enforcement for the benefit of Buyer of any and all rights of Seller against a third party thereunder), provided that
Buyer assumes performance under and enforcement of such Restricted Acquired Contracts or pays, or reimburses Seller for, all reasonable
costs and expenses incurred in connection with the continued performance under or enforcement of such Restricted Acquired Contract. Once a
Consent for the sale, assignment, assumption, transfer, conveyance and delivery of a Restricted Required Contract is obtained, Seller shall
promptly assign, transfer, convey and deliver such Restricted Acquired Contract to Buyer, and Buyer shall assume the obligations under such
Restricted Acquired Contract assigned to Buyer from and after the date of assignment to Buyer pursuant to a special-purpose assignment and
assumption agreement substantially similar in terms to those of the Assignment and Assumption Agreement (which special-purpose
agreement the Parties shall prepare, execute and deliver in good faith at the time of such transfer, all at no additional cost to Buyer).
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(b)          CAGE Code. The Seller has a commercial and government entity code (“CAGE Code”) identified as 1XOEO

(“Seller’s CAGE Code”). In addition to and without limiting the generality of the foregoing, following the Closing, Seller agrees as follows
with respect to Seller’s CAGE Code:

 
(i)          If requested by Buyer following the Closing, Seller shall do all things necessary or advisable to effect the

assignment and transfer of Seller’s CAGE Code to Buyer, including the novation of any existing contracts subject to Seller’s CAGE Code,
and Buyer shall reimburse Seller for the reasonable costs and expenses, if any, incurred by Seller in connection therewith.

 
(ii)         If requested by Buyer, transfer to Buyer the history (including wide area workflow history, National

Stock Numbers procurement history, history in the Central Contractor Registry, history in connection with the NATO Codification System,
and the Defense Logistics Information Service and all similar sources of supplier information) respecting Seller’s CAGE Code, to the extent
legally permissible to do so, and Buyer shall reimburse Seller for the reasonable costs and expenses, if any, incurred by Seller in connection
therewith.

 
(iii)        If requested by Buyer, Seller shall terminate, forfeit and never again use Seller’s CAGE Code. In such

event, Seller shall be permitted to obtain a new CAGE Code for purposes of conducting activities permitted by Section 7.04 of this Agreement
following the Closing, but such new CAGE Code shall not, and Seller shall use commercially reasonable efforts to ensure that it shall not have
any of the history associated with Seller’s CAGE Code; provided that Seller shall not use the new CAGE Code if it has the history of Seller’s
CAGE Code attributed to it. Seller shall not voluntarily terminate, forfeit or fail to renew Seller’s CAGE Code without first providing written
notice thereof to Buyer and obtaining Buyer’s written consent which shall not be unreasonably withheld, and Seller shall renew and maintain
Seller’s CAGE Code unless and until Buyer notifies Seller that it desires Seller to terminate and forfeit Seller’s CAGE Code.

 
(iv)        With respect to any Acquired Contract being performed under Seller’s CAGE Code or any contract

procured by Buyer following the Closing which requires a CAGE Code, Seller shall, at Buyer’s request, continue such contract or enter into
such contract as the supplier under Seller’s CAGE Code, subcontract the work to Buyer and process invoicing, receipt and acceptance through
Seller’s wide area workflow. Upon request by Buyer, Seller shall appoint a designee of Buyer as Seller’s Electronic Business Point of Contact
(“EBPOC”) for its wide area workflow and upon such request by Buyer its designee shall be Seller’s sole EBPOC.
 
Section 7.09         Shared Database. Seller maintains a database of parts information, reference drawings, and similar information that is
useful in connection with the Business, the Shared Business, and the Retained Business. Seller agrees to provide Buyer with a copy of such
database in the same electronic format in which it has been maintained by Seller to allow Buyer to replicate and use the same in the manner in
which Seller uses it. Until such time as Buyer has established a functioning replicated version of such database, Seller agrees to provide full
access to such database to Buyer and its employees for use in connection with Buyer’s operations.
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ARTICLE VIII

CLOSING DELIVERIES
 
Section 8.01         Deliveries by Buyer. Concurrently with the execution and delivery of this Agreement, Buyer shall deliver to Seller the
following (all in form and substance reasonably satisfactory to Seller):

 
(a)          the Purchase Price in the manner set forth in Section 2.02;
 
(b)          the Assignment and Assumption Agreement, duly executed on behalf of Buyer;
 
(c)          such assignments of Intellectual Property and related agreements regarding joint ownership of the Shared IP as

may be required to effect the joint ownership of the Shared IP, in recordable form, duly executed on behalf of Buyer;
 
(d)          the Shared Services Agreement, duly executed on behalf of Buyer;
 
(e)          the Grant-Back License Agreement, duly executed on behalf of Buyer;
 
(f)          the Trademark License Agreement, duly executed on behalf of Buyer;
 
(g)          copies of resolutions duly adopted by Buyer authorizing the execution, delivery and performance of this

Agreement and the other Transaction Documents;
 
(h)          an opinion of Metz Lewis Brodman Must O’Keefe LLC, in the form attached to this Agreement as Exhibit H;
 
(i)          a Restrictive Covenants Agreement, in the form attached to this Agreement as Exhibit I, duly executed on behalf of

Buyer (the “Restrictive Covenants Agreement”); and
 
(j)          any and all other documents, agreements, instruments and certificates required to be delivered by Buyer pursuant to

the Transaction Documents or otherwise reasonably required by Seller in connection with the Transactions.
 

Section 8.02         Deliveries by Seller. Concurrently with the execution and delivery of this Agreement, Seller shall deliver to Buyer the
following (all in form and substance reasonably satisfactory to Seller):

 
(a)          the Bill of Sale, duly executed on behalf of Seller;
 
(b)          the Assignment and Assumption Agreement, duly executed on behalf of Seller;
 
(c)          such assignments of Intellectual Property and related agreements regarding joint ownership of the Shared IP as

may be required to effect the joint ownership of the Shared IP, in recordable form, duly executed on behalf of Seller;
 
(d)          such assignments of Intellectual Property as may be required to effect the assignment of the Acquired IP, in

recordable form, duly executed on behalf of Seller;
 
(e)          the Shared Services Agreement, duly executed on behalf of Seller;
 
(f)          the Grant-Back License Agreement, duly executed on behalf of Seller;
 
(g)          the Trade Mark License Agreement, duly executed on behalf of Seller;
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(h)          the Consents from third parties set forth on Schedule 8.02(h);
 
(i)          copies of resolutions duly adopted by Buyer authorizing the execution, delivery and performance of this Agreement

and the other Transaction Documents;
 
(j)          an opinion of Woods Oviatt Gilman LLP, in the form attached to this Agreement as Exhibit J;
 
(k)          [Intentionally Omitted];
 
(l)          the Restrictive Covenants Agreement duly executed by Paul J. Travers;
 
(m)          evidence of release of all Encumbrances filed against or otherwise encumbering the Acquired Assets in form and

substance satisfactory to Buyer and its counsel; and
 
(n)          any and all other documents, agreements, instruments and certificates required to be delivered by Buyer pursuant to

the Transaction Documents or otherwise reasonably required by Buyer in connection with the Transactions.
 

ARTICLE IX
Indemnification

 
Section 9.01         Survival. All representations and warranties (other than the representations and warranties contained in Sections 3.01(a),
3.01(b), 3.01(d),, 3.01(n), 3.01(r), 3.01(s), 3.01(x), 3.01(y), 3.02(a), 3.02(b) and 3.02(e) (collectively, the “Fundamental
Representations”)) contained herein or in any other Transaction Document, shall survive the consummation of the Transactions for a period
of eighteen (18) months following the Closing Date, except as otherwise expressly provided below in this Section 9.01. The Fundamental
Representations shall survive indefinitely, except that the Fundamental Representations contained in Sections 3.01(r), 3.01(x) and 3.02(e) shall
survive until the expiration of the applicable statute of limitations. Any claim (including any Third Party Claim) or suit based upon fraud or
intentional misrepresentation including any claim or suit for breach of any representation or warranty based on fraud or intentional
misrepresentation in connection with the making of such representation and warranty, shall survive indefinitely. Each covenant in this
Agreement or any other Transaction Document shall survive for the period set forth therein, and if no period is specified, indefinitely.
 
Section 9.02         Indemnification.

 
(a)          By Seller Parties. Seller shall indemnify, defend and hold Buyer and each of its Affiliates and their respective

Representatives, shareholders, successors, heirs and assigns (each, a “Buyer Indemnified Person”), harmless from and against and will
reimburse each Buyer Indemnified Person for any and all claims, Taxes, assessments, Liabilities, damages, losses, deficiencies and expenses
(including, reasonable attorneys’ fees, experts’ fees and expenses and costs of suit (including travel expenses and discovery costs for such
matters as transcripts, photocopying, subpoenas and telecopies)), whether or not involving, arising from or related to a Third Party Claim
(collectively “Damages”), incurred or suffered by or threatened against any Buyer Indemnified Person as a result of, arising out of or directly
or indirectly relating to:

 
(i)          any breach of, or inaccuracy in, any representation or warranty made by Seller in this Agreement, any

other Transaction Document, or in any Schedule, instrument or certificate delivered pursuant to this Agreement or any other Transaction
Document;
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(ii)         any fraud or misrepresentation of Seller;
 
(iii)        any breach or violation of any covenant, obligation or agreement of Seller in or pursuant to this Agreement

or any other Transaction Document;
 
(iv)        the conduct of the Seller’s business (including the Business, the Retained Business, and the Shared

Business) or the ownership or use of the Seller’s properties and assets (including the Acquired Assets and the Retained Assets) prior to the
Closing Date;

 
(v)         any Employee Benefit Plan established or maintained by Seller;
 
(vi)        any Retained Obligations;
 
(vii)       any Excluded Assets; and
 
(viii)      any Taxes due and payable by Seller for any period, whether on, prior, or subsequent to the Closing Date.

 
(b)          By Buyer. Buyer will indemnify, defend and hold Seller and its Affiliates and Representatives and their respective

heirs, successors and assigns (each, a “Seller Indemnified Person”), harmless from and against and will reimburse each Seller Indemnified
Person for any and all Damages, whether or not involving, arising from or related to a Third Party Claim, incurred or suffered by or threatened
against any Seller Indemnified Person as a result of, arising out of or relating to, directly or indirectly:

 
(i)          any breach of, or inaccuracy in, any representation or warranty made by Buyer in this Agreement or in any

other Transaction Document, Schedule, instrument or certificate delivered pursuant to this Agreement or any other Transaction Document;
 
(ii)         any breach or violation of any covenant, obligation or agreement of Buyer in or pursuant to this

Agreement or any other Transaction Document;
 
(iii)        any claim arising under the Assumed Liabilities that is attributable to any action or failure to act by Buyer

after the Closing Date; and
 
(iv)        any claim arising out of the performance by Seller of its obligations pursuant to Section 7.08(b)(iv)

(except to the extent resulting from the willful misconduct or gross negligence of Seller) or the operations of Buyer facilitated by the
arrangements contemplated by Section 7.08(b)(iv).

 
(c)          Notice of Claim. Notice in respect of any claim for indemnification hereunder must specify in reasonable detail the

factual basis of the claim. All claims for indemnification pursuant to this Section 9.02 must be brought within thirty (30) days after expiration
of the applicable time period set forth in Section 9.01, if any.

 
(d)           Representation by Counsel. Except in cases where, in the judgment of the applicable law firm, there is a conflict of

interests that would prevent a single law firm from representing the collective interests of the Buyer Indemnified Persons or the Seller
Indemnified Persons, as applicable, the Buyer Indemnified Persons or the Seller Indemnified Persons, as applicable, shall only be entitled to
indemnification under Section 9.02(a) and Section 9.02(b), respectively, for the costs and expenses of a single law firm representing them
jointly.
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(e)          Limitations on Indemnification of Buyer. Notwithstanding any other provision of this Article IX, the

indemnification by Seller of Buyer Indemnified Persons provided for in Section 9.02(a)(i) of this Agreement shall be subject to the following
limitations and conditions:

 
(i)          Subject to and except as otherwise provided in Section 9.02(e)(iii) below, Buyer Indemnified Persons

shall not be entitled to indemnification until the aggregate amount of all of Buyer Indemnified Persons’ Damages exceeds $85,000 (the
“Threshold Amount”); it being understood that, once the aggregate amount of all of Buyer Indemnified Persons’ Damages reach the amount
of the Threshold Amount, the Buyer Indemnified Parties shall be entitled to recover the total amount of Damages in excess of the Threshold
Amount; and

 
(ii)         Subject to and except as otherwise provided in Section 9.02(e)(iii) below, the maximum aggregate amount

which Buyer Indemnified Persons may be entitled to receive pursuant to claims for indemnification under this Agreement shall be $2,500,000
(the “Cap Amount”).

 
(iii)        Notwithstanding Sections 9.02(e)(i) and 9.02(e)(ii), the Threshold Amount and the Cap Amount shall not

apply to, and there shall be no other threshold or cap applicable to, any claims for indemnification in respect of (A) breaches of the
Fundamental Representations, or (B) any claims for indemnification pursuant to Sections 9.02(a)(ii) through (viii).

 
(f)          Limitations on Indemnification of Seller. Notwithstanding any other provision of this Article IX, the

indemnification by Buyer of Seller Indemnified Persons provided for in Section 9.02(b)(i) of this Agreement shall be subject to the following
limitations and conditions:

 
(i)          Subject to and except as otherwise provided in Section 9.02(f)(iii) below, Seller Indemnified Persons shall

not be entitled to indemnification until the aggregate amount of all of Buyer Indemnified Persons’ Damages exceeds the Threshold Amount; it
being understood that, once the aggregate amount of all of Seller Indemnified Persons’ Damages reach the amount of the Threshold Amount,
the Seller Indemnified Parties shall be entitled to recover the total amount of Damages in excess of the Threshold Amount; and

 
(ii)         Subject to and except as otherwise provided in Section 9.02(f)(iii) below, the maximum aggregate amount

which Seller Indemnified Persons may be entitled to receive pursuant to claims for indemnification under this Agreement shall be the Cap
Amount.

 
(iii)        Notwithstanding Sections 9.02(f)(i) and 9.02(e)(ii), the Threshold Amount and the Cap Amount shall not

apply to, and there shall be no other threshold or cap applicable to, any claims for indemnification in respect of any claims for indemnification
pursuant to Section 9.02(b)(ii).

 
(g)          Effect of Investigation. The right to indemnification, reimbursement or other remedy based upon the

representations, warranties, covenants and obligations of the Parties under this Agreement or any other Transaction Document shall not be
affected or limited by (i) any investigation (including any environmental investigation or assessment) conducted by the Party seeking
indemnification or (ii) any Knowledge acquired (or capable of being acquired) by the Party seeking indemnification at any time, whether
before or after the Closing Date. The waiver by a Party of any closing condition as to the accuracy of any representation or warranty, or the
performance of or compliance with any covenant or obligation, will not affect the right of such Party to indemnification, reimbursement or
other remedy based upon such representation, warranty, covenant and obligation. Without limiting the effect of the foregoing, no disclosure by
Seller on any Schedule which describes an exception to a representation and warranty made by Seller under any Transaction Document shall
relieve Seller of any obligation or liability with respect to any Retained Obligation, nor relieve Seller from any obligation to indemnify Buyer
with respect to any Retained Obligation pursuant to Section 9.02(a)(vi) or any other indemnifiable event pursuant to the terms of any
Transaction Document.
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Section 9.03         Third Party Claims.

 
(a)          Definition. As used herein, “Third Party Claim” means a claim or Proceeding made or instituted by a Person

who is a third party against a Buyer Indemnified Person or Seller Indemnified Person, as the case may be, other than a claim relating to Taxes,
pursuant to which any Buyer Indemnified Person or Seller Indemnified Person (the “Indemnified Party”) seeks indemnification with respect
to Damages or potential Damages in connection with such claim or Proceeding pursuant to Article IX of this Agreement.

 
(b)          Notice of Claim. In the event that the Indemnified Party seeks indemnification hereunder in respect of a Third Party

Claim, the Indemnified Party will promptly give written notice of the Third Party Claim to the Party from whom the Indemnified Party is
seeking indemnification under this Article IX (the “Indemnifying Party”), stating the nature thereof and enclosing copies of any complaint,
summons, written assertion of such Third Party Claim or similar document, provided, however, that any failure on the part of the Indemnified
Party to provide such notice shall not limit any of the obligations of any Indemnifying Party, or any of the rights of any Indemnified Party,
under this Article IX (except to the extent such failure adversely prejudices the defense of such Third Party Claim). No claim for
indemnification on account of a Third Party Claim shall be made and no indemnification therefor shall be available under this Article IX until
the Indemnified Party shall have given initial written notice of its claim to the Indemnifying Party.

 
(c)          Indemnification Procedures. With respect to any Third Party Claim, the Indemnified Party shall have the right, at its

election, to proceed with the defense (including settlement or compromise) of such Third Party Claim on its own; provided, however, that if
the Indemnified Party settles or compromises any such Third Party Claim without the prior written consent of the Indemnifying Party, which
consent may not be unreasonably withheld, such settlement or compromise shall not be conclusive evidence of the amount of Damages
incurred by the Indemnified Party in connection with such Third Party Claim. If the Indemnified Party does not elect to proceed with the
defense (including settlement or compromise) of any such Third Party Claim, the Indemnifying Party may proceed with the defense of such
Third Party Claim; provided, however, that the Indemnifying Party may not settle or compromise such Third Party Claim in any manner that
provides the Third Party with claims against the Indemnified Party that survive such settlement or that imposes any obligations or any non-
monetary relief or damages upon the Indemnified Party without the prior written consent of each Indemnified Party (which consent may not be
unreasonably withheld). Nothing herein shall be deemed to prevent an Indemnified Party from making a claim hereunder, and an Indemnified
Party may make a claim hereunder, for potential or contingent claims or demands provided the notice of such claim sets forth the basis for any
such potential or contingent claim or demand to the extent then feasible and the Indemnified Party has reasonable grounds to believe that such
a claim or demand may be made.

 
(d)          Cooperation. Buyer and Seller shall cooperate with one another in good faith in connection with the defense,

compromise or settlement of any claim or action arising out of, related to, or resulting from this Agreement, any other Transaction Document,
the Transactions, the Business, the Shared Business or the Acquired Assets or with respect to any matter with respect to which a claim for
indemnification is made hereunder. Without limiting the generality of the foregoing, the Party controlling the defense or settlement of any such
claim or action shall take steps reasonably designed to ensure that the other Party and its counsel are informed at all times of the status of such
matter. Neither Party shall dispose of, compromise or settle any claim or action in a manner that is not reasonable under the circumstances and
in good faith.
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Section 9.04         Payment; Right to Setoff. Notwithstanding any other provision of this Agreement or any of the other Transaction
Documents, in the event that any Buyer Indemnified Person gives written notice to Seller of any claim for indemnification under Article IX,
the amount of such claim (whether the claim for indemnification is the result of a Third Party Claim or a claim of a Buyer Indemnified Person
directly against Seller) may be withheld by Buyer from any amount(s) which Buyer owes Seller under this Agreement (including any Earn-
Out Payments), any other Transaction Document or otherwise, unless and until (and then only to the extent that) such claim for
indemnification has been resolved (either by agreement of the Parties or by a final, non-appealable court order or arbitral award) in favor of the
Party from whom payment was withheld. In the event that such claim for indemnification is resolved in favor of a Buyer Indemnified Person,
by settlement or by a final court order or arbitral award, Buyer shall be entitled to setoff its Damages (and the Damages of any other Buyer
Indemnified Person) associated therewith against any amounts which Buyer owes to Seller, at that time or in the future, under this Agreement,
any Transaction Document or otherwise. Any and all amounts to be paid hereunder by (i) Seller by reason of its indemnity obligations under
any Transaction Document shall, to the extent not satisfied in accordance with the exercise by Buyer of its right of set off pursuant to the
provisions of this Section 9.04, be paid to Buyer immediately after agreement by the Parties thereon or after a final court order or arbitral
award relating thereto by certified check or wire transfer in immediately available funds to such account as has been specified by Buyer at least
one (1) Business Day prior to the date such payment is to be made; and (ii) Buyer by reason of its indemnity obligations under any
Transaction Document shall be paid to Seller, immediately after agreement by the parties thereon or after a final court order or arbitral award
relating thereto, by certified check or wire transfer in immediately available funds to such account as has been specified by Seller at least one
(1) Business Day prior to the date such payment is to be made. Buyer may exercise its set off rights pursuant to this Section 9.04 in Buyer’s
sole discretion, but Buyer is not required to exercise its set off rights and Buyer’s right to set off shall not in any way be deemed to preclude
Buyer from demanding immediate cash payment from Seller pursuant to this Section 9.04 in satisfaction of Seller’s indemnification
obligations under any Transaction Document. Notwithstanding any setoff against any payment to Seller in accordance with this provision,
Buyer shall be deemed to have made the applicable payment and from and after the resolution of the subject claim, shall be entitled to all rights
and privileges owed to it hereunder and/or under each other applicable Transaction Document in respect of such payment, as if it had actually
made such payment.

 
ARTICLE X

General Provisions
 
Section 10.01        Notices. Any notice, request, demand or other communication given by any Party under this Agreement (each a “notice”)
shall be in writing, may be given by a Party or its legal counsel, and shall be deemed to be duly given (i) when personally delivered, or (ii)
upon delivery by United States Express Mail or similar overnight courier service which provides evidence of delivery, or (iii) when three (3)
Business Days have elapsed after its transmittal by registered or certified mail, postage prepaid, return receipt requested, addressed to the Party
to whom directed at that Party’s address as it appears below or another address of which that Party has given notice. Notices of address
change shall be effective only upon receipt notwithstanding the provisions of the foregoing sentence.

 
if to Seller, to:

Vuzix Corporation
75 Town Centre Drive
Rochester, NY 14623
Attention: Paul J. Travers, President and CEO
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with a copy to:

Woods Oviatt Gilman LLP
2 State Street
Rochester, NY 14614
Attention: Robert F. Mechur
 

If to Buyer, to:
TDG Acquisition Company, LLC
PO Box 31
Sewickley, PA 15637
or (if not sent by United States Express Mail)
517 Locust Pl
Sewickley, PA 15637
Attention: James Balet

 
with a copy to:

Metz Lewis Brodman Must O’Keefe LLC
11 Stanwix Street, 18th Floor
Pittsburgh, PA 15222
Attention: Christopher A. Brodman

 
Section 10.02       Amendments and Waivers.

 
(a)          Any provision of this Agreement may be amended or waived if, but only if, such amendment or waiver is in

writing and is signed, in the case of an amendment, by each Party to this Agreement, or in the case of a waiver, by the Party against whom the
waiver is to be effective.

 
(b)          No failure or delay by any Party in exercising any right, power or privilege hereunder shall operate as a waiver

thereof nor shall any single or partial exercise of right, power or privilege hereunder preclude any other or further exercise thereof or the
exercise of any other right, power or privilege. The rights and remedies herein provided shall be cumulative and not exclusive of any rights or
remedies at Law or in equity including the right to specific performance.
 
Section 10.03       Specific Performance. Notwithstanding anything to the contrary in this Agreement, the Parties agree that irreparable
damage may occur in the event that any of the covenants and agreements set forth in this Agreement were not performed in accordance with
their specific terms or were otherwise breached. It is accordingly agreed that, in addition to the indemnification rights to which a Party may be
entitled pursuant to this Agreement, such Party may be entitled to seek an injunction or injunctions to prevent breaches and to enforce
specifically the terms and provisions of these covenants and agreements, this being in addition to any other remedy to which such Party is
entitled at law or in equity or otherwise pursuant to this Agreement.
 
Section 10.04       Successors and Assigns. The provisions of this Agreement shall be binding upon and inure to the benefit of the Parties
hereto and their respective successors and permitted assigns. No Party may assign, delegate or otherwise transfer any of its rights or
obligations under this Agreement without the prior written consent of each other Party hereto; provided that, notwithstanding the foregoing,
either Party may assign, without obtaining any such prior consent. part or all of its rights hereunder to or for the benefit of its lenders, to any
of its Affiliates, or to the purchaser of all, or substantially all, of its assets.
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Section 10.05       Governing Law. This Agreement shall be governed by and construed in accordance with the law of the State of New York,
without regard to the conflicts of law rules of such state.

 
Section 10.06       Arbitration.

 
(a)          General. All controversies and disputes between the Parties arising out of, relating to or in connection with the

interpretation, performance or enforcement of this Agreement, any Transaction Document or the Transactions (each, a “Dispute”) shall be
finally resolved and decided as provided in this Section 10.06.

 
(b)          Negotiated Resolution. Any Party that desires to raise a Dispute shall give written notice thereof to the other Party,

which notice shall state with reasonable specificity the subject to the Dispute and the principal facts underling the Dispute. In the event that a
Dispute arises between the Parties, the Parties shall promptly meet and negotiate in good faith to reach an amicable resolution of the Dispute.

 
(c)          Arbitration. If the Parties are unable to resolve any Dispute through negotiation within thirty (30) days after the

notice of Dispute, except as provided in Sections 10.05(d) and (e) below, the Dispute, whether it is based on federal, state or foreign Law and
whether it is grounded in common law or statutory law, shall be settled exclusively by arbitration conducted as provided herein, and otherwise
in accordance with the Commercial Arbitration Rules of the American Arbitration Association (“AAA”). The arbitration shall be administered
by the AAA in accordance with the following:

 
(i)          The arbitration shall be conducted in Rochester, New York, by one (1) arbitrator, jointly selected by Seller

and Buyer, except that if the Parties are unable to agree on a single arbitrator within five (5) days after the thirty (30) day negotiation period,
the arbitration shall be conducted by three (3) arbitrators, one (1) selected by each Party, and the third selected jointly by the two (2) arbitrators
selected by the Parties. If a third arbitrator is selected by the other two arbitrators, the third arbitrator must be independent of all of the Parties
and each of the other two arbitrators.

 
(ii)         New York law or United States Federal law, as applicable, shall apply in determining the rights,

obligations and liabilities of the Parties.
 
(iii)        The arbitrator(s) shall prepare and deliver a written reasoned award. Judgment upon the award rendered

by the arbitrator(s) may be entered and enforced in any court having jurisdiction thereof.
 
(iv)        All costs and fees relating to the arbitration shall be borne by the losing Party, except that if the

arbitrator(s) determine that each Party has prevailed in part and lost in part, the costs and fees relating to the arbitration shall be allocated
between the Parties as equitably determined by the arbitrator(s).

 
(d)          Exclusive Remedies. The failure or refusal of any Party to submit to arbitration or any of the other dispute

resolution mechanisms specified in Section 10.05(c) above shall be deemed a breach of this Agreement. If any Party seeks and secures judicial
intervention requiring enforcement of this Section 10.06, such Party shall be entitled to recover from the other Party in such judicial
proceeding all costs and expenses, including reasonable attorneys’ fees, that it was thereby required to incur.
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(e)          Other Relief. The procedures specified in this Section 10.06 shall be the sole and exclusive procedures for the

resolution of disputes between the Parties arising out of or relating to this Agreement, any other Transaction Document or the Transactions,
and, without limiting the generality of the foregoing, a Party, without prejudice to the above procedures, may seek an injunction, specific
performance or other legal or provisional equitable relief from the arbitrator(s) pursuant to the AAA Optional Rules for Emergency Measures
of Protection (or any other AAA rules providing for equitable or other similar types of relief) or, in the event such relief is not available or
inappropriate, judicial relief from a tribunal other than the AAA if in that Party’s sole judgment such action is necessary to avoid irreparable
damage or to preserve the status quo and that money damages will not provide an adequate remedy.

 
Section 10.07      WAIVER OF JURY TRIAL. EACH OF THE PARTIES HERETO HEREBY IRREVOCABLY WAIVES ANY AND
ALL RIGHT TO TRIAL BY JURY IN ANY LEGAL PROCEEDING ARISING OUT OF OR RELATED TO THIS AGREEMENT OR
THE TRANSACTIONS.

 
Section 10.08       Counterparts; Effectiveness; Third Party Beneficiaries. This Agreement may be signed in any number of counterparts,
each of which shall be an original, with the same effect as if the signatures thereto and hereto were upon the same instrument. This Agreement
shall become effective when each Party hereto shall have received a counterpart hereof signed by the other Parties hereto. Until and unless
each Party has received a counterpart hereof signed by the other Parties hereto, this Agreement shall have no effect and no Party shall have any
right or obligation hereunder (whether by virtue of any other oral or written agreement or other communication). No provision of this
Agreement is intended to confer any rights, benefits, remedies or Liabilities hereunder upon any Person other than the Parties hereto and their
respective successors and assigns.

 
Section 10.09       Schedules; Entire Agreement. Each Schedule attached to this Agreement or any other Transaction Document pursuant to
the terms hereof or thereof is incorporated herein or therein and made a part hereof or thereof. The Transaction Documents constitute the entire
agreement between the Parties with respect to the subject matter of this Agreement and the other Transaction Documents and supersedes all
prior agreements and understandings, both oral and written (including the Letter of Intent), between the Parties with respect to the subject
matter hereof and thereof.

 
Section 10.10       Bulk Sales Laws. Buyer and Seller hereby waive compliance by either Party with the provisions of the “bulk sales,” “bulk
transfer” or similar laws of any state.

 
Section 10.11      Severability. If any term, provision, covenant or restriction of this Agreement is held by a court of competent jurisdiction or
other authority to be invalid, void or unenforceable, the remainder of the terms, provisions, covenants and restrictions of this Agreement shall
remain in full force and effect and shall in no way be affected, impaired or invalidated so long as the economic and legal substance of the
Transactions is not affected in any manner materially adverse to any Party. Upon such a determination, the Parties shall negotiate in good faith
to modify this Agreement so as to effect the original intent of the Parties as closely as possible in an acceptable manner in order that the
Transactions be consummated as originally contemplated to the fullest extent possible.
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Section 10.12       Disclosure Schedules. The Parties acknowledge and agree that each Party has or may have set forth information in the
Schedules in a section thereof that corresponds to the section of this Agreement to which it relates. A matter set forth in one section of the
Schedules need not be set forth in full in any other section of the Schedules so long as its relevance to such other section of the Schedules or
section of the Agreement is reasonably apparent on the face of the information disclosed therein to the Person to which such disclosure is
being made and the Schedule which does not contain the full disclosure expressly cross-references the Schedule which contains full disclosure
of the information and provides a summary describing the relevance of such information for purposes of such Schedule. The Parties
acknowledge and agree that (i) the Schedules to this Agreement may include certain items and information solely for informational purposes
for the convenience of Buyer or Seller and (ii) the disclosure by Buyer or Seller of any matter in the Schedules shall not be deemed to
constitute an acknowledgment by Buyer or Seller that the matter is required to be disclosed by the terms of this Agreement or that the matter is
material. The disclosure by Seller of any information or other matter on any Schedule qualifying the representations and warranties made by
Seller in this Agreement and the other Transaction Documents shall not in any way exculpate, limit or relieve any obligation or liability
(including any indemnification obligation) which Seller has under any other provision of this Agreement (except to the extent properly
incorporated by reference in the Schedule pertaining to such other provision) or any other Transaction Document or in connection with a
breach of this Agreement or any other Transaction Document including liability with respect to all Retained Obligations.
 
Section 10.13       Fees and Expenses. Except as otherwise specifically provided in this Agreement, each Party shall pay its respective fees
and expenses incurred in connection with the Transactions including all fees and expenses of legal counsel, accountants, consultants or other
representatives. Seller shall pay any and all fees due and owing to any investment banker, broker, finder or other intermediary listed on
Schedule 3.01(r); and Buyer shall pay any and all fees due and owing to any investment banker, broker, finder or other intermediary listed on
Schedule 3.02(d).

 
Signatures appear on the following page.
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IN WITNESS WHEREOF, each of the Parties has executed or caused this Agreement to be executed by its duly authorized officer

or other authorized person, as of the date first above written.
 
 TDG Acquisition Company, LLC
   
 By: /s/ James P. Balet
 Name: James P. Balet
 Title: Secretary
   
 Vuzix Corporation
   
 By: /s/ Paul J. Travers
 Name: Paul J. Travers
 Title: CEO

 

 



 

 
LIST OF EXHIBITS AND SCHEDULES

 
Exhibits
 
Exhibit A Accounting Principles
Exhibit B Form of Assignment and Assumption Agreement
Exhibit C Form of Bill of Sale
Exhibit D Form of Authorized Reseller Agreement
Exhibit E Form of Grant-Back License Agreement
Exhibit F Form of Shared Services Agreement
Exhibit G Form of Trademark License Agreement
Exhibit H Form of Metz Lewis Brodman Must O’Keefe LLC Opinion
Exhibit I Form of Restrictive Covenants Agreement
Exhibit J Form of Woods Oviatt Gilman LLP Opinion
 
Schedules
 
Schedule 1.01(A) – Business Financials
Schedule 1.01(B) – Closing Payment
Schedule 2.01(a)(i) – Acquired Tools and Equipment
Schedule 2.01(a)(ii) – Acquired Inventory
Schedule 2.01(a)(iii) – Acquired Accounts Receivable
Schedule 2.01(a)(iv) – Acquired IP
Schedule 2.01(a)(v) – Shared IP
Schedule 2.01(a)(vi) – Acquired Contracts
Schedule 2.01(a)(vii) – Permits
Schedule 2.01(a)(viii) – Customer Deposits
Schedule 2.01(b)(iv) IP other than Acquired IP and Shared IP
Schedule 2.01(b)(v) – Certain Excluded Assets
Schedule 2.01(c)(ii) – Accrued Vacation
Schedule 2.02(b)(i) – Pay-off Wire Instructions
Schedule 2.02(b)(iii) – Seller Wire Instructions
Schedule 2.02(c)(v) – Earn-Out Examples
Schedule 2.02(e) – Purchase Price Allocation
Schedule 2.02(f) – Price Adjustment Regarding Certain Leased Equipment and Licensed Assets
Schedule 3.01(a) – Existence and Power; Subsidiaries
Schedule 3.01(e) – Consents
Schedule 3.01(f)(iv) – Inventory
Schedule 3.01(g) – Absence of Changes
Schedule 3.01(h) – Undisclosed Liabilities
Schedule 3.01(i) – Contracts
Schedule 3.01(j) – Litigation
Schedule 3.01(k)(ii) – Necessary Permits
Schedule 3.01(l)(i) – Real Property
Schedule 3.01(m) – Encumbrances
Schedule 3.01(n)(i) – Intellectual Property Used in Business or Shared Business
Schedule 3.01(n)(ii) – Retained IP
Schedule 3.01(o)(i) – Employees
Schedule 3.01(o)(ii) – Employee Benefit Plans
 

 



 

 
Schedule 3.01(o)(iv) – Employee Benefit Plan Payments
Schedule 3.01(p) – Labor and Employment Matters
Schedule 3.01(q) – Environmental Compliance
Schedule 3.01(q)(ii) – Environmental Reports
Schedule 3.01(r) – Finders’ Fees – Seller
Schedule 3.01(s) – Acquired Assets
Schedule 3.01(t) – Consignment
Schedule 3.01(u) – Insurance
Schedule 3.01(v) –Customers and Supplier
Schedule 3.01(w)(i) – Taxes
Schedule 3.01(x) – Relationships with Affiliates
Schedule 3.02(d) – Finders’ Fees – Buyer
Schedule 7.04 – DARPA Project
Schedule 7.07 – Hired Employees
Schedule 8.02(h) – Required Consents
 

 



 
SHARED SERVICES AGREEMENT

 
This SHARED SERVICES AGREEMENT (this “Agreement”) is entered into and made effective as of June 15, 2012 (the

“Effective Date”), by and between TDG ACQUISITION COMPANY, LLC, a Delaware limited liability company (“Buyer”), and VUZIX
CORPORATION, a Delaware corporation (“Seller”).

 
WITNESSETH :

 
WHEREAS, Buyer and Seller have entered into a certain Asset Purchase Agreement dated June 15, 2012 (the “Purchase

Agreement”) pursuant to which Buyer is purchasing certain business assets from Seller as more fully set forth in the Purchase Agreement;
 
WHEREAS, also pursuant to the Purchase Agreement, Buyer and Seller have agreed to enter into this Agreement pursuant to which

Seller will provide certain transition, administrative and support services to Buyer, and Buyer shall provide certain transition services to Seller,
all on the terms set forth in this Agreement.

 
NOW, THEREFORE, in consideration of the premises and the mutual covenants contained herein and for other good and valuable

consideration, the receipt and sufficiency of which is hereby acknowledged, Buyer and Seller, intending to be legally bound, do hereby
mutually covenant and agree as follows:

 
ARTICLE I

DEFINITIONS
 
1.1          Definitions. Capitalized terms used herein (including the Appendix hereto) and not otherwise defined herein shall have the

meanings assigned to such terms in the Purchase Agreement.
 
1.2          Usage. For purposes of this Agreement, except as otherwise expressly provided herein or unless the context otherwise

requires: (i) words using the singular or plural number also include the plural or singular number, respectively, and the use of any gender
herein shall be deemed to include the other genders; (ii) references herein to “Articles,” “Sections,” “subsections” and other subdivisions, and
to the Appendix and other attachments, without reference to a document are to the specified Articles, Sections, subsections and other
subdivisions of, and the Appendix and other attachments to, this Agreement; (iii) a reference to a subsection without further reference to a
Section is a reference to such subsection as contained in the same Section in which the reference appears, and this rule shall also apply to other
subdivisions within a Section or subsection; (iv) the words “herein,” “hereof,” “hereunder,” “hereby” and other words of similar import refer
to this Agreement as a whole and not to any particular provision and (v) the words “include,” “includes” and “including” are deemed to be
followed by the phrase “without limitation.”

 
ARTICLE II

SHARED SERVICES
 
2.1          Shared Services. Upon the terms and subject to the conditions set forth in this Agreement, the Seller will provide Buyer

with certain shared services (the “Seller Shared Services”) and Buyer shall provide Seller with certain shared services (the “Buyer Shared
Services”), all as set forth on the Appendix attached hereto and incorporated herein by this reference. Such Seller Shared Services to be
provided by Seller as Buyer shall reasonably request from time to time during the term hereof, and such Buyer Shared Services to be provided
by Buyer as Seller shall reasonably request from time to time during the term hereof. The Seller Shared Services and Buyer Shared Services
collectively referred to herein as the “Shared Services”.

 

 



 

 
2.2          Personnel. In providing Shared Services, Seller and Buyer, as applicable, shall each utilize personnel that are acceptable to

the other party in such other party’s reasonable discretion. Further, Seller may employ the services of third parties to provide Seller Shared
Services to the extent such third party services were routinely utilized to provide similar services to the Seller prior to the Effective Date or are
reasonably necessary for the efficient performance of the Seller Shared Services, provided such third parties are acceptable to Buyer in
Buyer’s reasonable discretion.

 
2.3          Representatives. Seller and Buyer shall each appoint a representative to act as its primary contact person for the provision of

all of the Shared Services (collectively, the “Primary Coordinators”). The initial Primary Coordinators shall be Michael McCrackan for Seller
and Rich Ryan for Buyer. Each party may treat an act of the Primary Coordinator of the other party as being authorized by such other party
without inquiring behind such act or ascertaining whether such Primary Coordinator had authority to so act. Buyer and Seller shall advise each
other in writing of any change in the Primary Coordinators, setting forth the name of the Primary Coordinator to be replaced and the name of
the replacement, and certifying that the replacement Primary Coordinator is authorized to act for such party in all matters relating to this
Agreement. Buyer and Seller agree that all communications relating to the provision of the Shared Services shall be directed to the Primary
Coordinators.

 
2.4          Level of Shared Services.

 
(a)          Seller and Buyer, as applicable, shall each, in all material respects, use commercially reasonable efforts to provide

their respective Shared Services in a commercially reasonable manner in accordance with general industry standards and exercising the same
degree of care as it exercised or would exercise in performing the same or similar services for its own account.

 
(b)          In addition to being subject to the terms and conditions of this Agreement for the provision of the Shared Services,

Buyer agrees that the Seller Shared Services provided by third parties shall be subject to the terms and conditions of any agreements between
Seller and such third parties. Seller shall consult with Buyer, and obtain Buyer’s approval (which cannot be unreasonably withheld or delayed)
concerning the terms and conditions of any such agreements to be entered into, or proposed to be entered into, with third parties after the date
hereof for provision of any of the Seller Shared Services.

 
2.5          Limitation of Liability. In the absence of negligent acts or omissions or willful misconduct on the part of Seller or Buyer, as

applicable, in providing Shared Services, neither Seller nor Buyer shall be liable for any claims, liabilities, damages, losses, costs, expenses
(including settlements, judgments, court costs and reasonable attorneys’ fees), fines and penalties, arising out of any actual or alleged injury,
loss or damage of any nature whatsoever in providing Shared Services for which it is responsible hereunder. Notwithstanding anything to the
contrary contained herein, in the event Seller or Buyer commits an error with respect to or incorrectly performs or fails to perform any Shared
Service, at the other party’s request, such party shall use reasonable efforts and good faith to correct such error, re-perform or perform such
Shared Service at no additional cost to the other party.

 
2.6          Access. Seller shall with reasonable advance notice and during normal business hours provide personnel of Buyer,

including consultants and other representatives or advisors, with access to its equipment, offices, warehouse, plant, telecommunications and
computer equipment and systems, and any other areas and equipment to the extent reasonably required for personnel of Buyer to monitor the
progress and performance of the Seller Shared Services.

 

 



 

 
ARTICLE III

COMPENSATION
 
3.1          Consideration. As consideration for the Shared Services, Buyer shall pay to Seller and Seller shall pay to Buyer, as

applicable, the fees or other compensation as may be specified for each of the Shared Services as set forth in the Appendix.
 
3.2          Invoices. Seller will submit one invoice to Buyer each month for all Seller Shared Services provided to Buyer by Seller

during the prior month. Similarly, Buyer will submit one invoice to Seller each month for all Buyer Shared Services provided to Seller by
Buyer during the prior month. Each invoice shall include a reasonably detailed summary of the Shared Services provided, including those for
which there are fixed dollar fees and those provided on a non-fixed fee basis, together with documentation supporting each of the invoiced
amounts that are not covered by a fixed fee. Each party shall have the right to setoff any amount owed to it by the other party against amounts
it owes to such other party hereunder. All invoices shall be sent to the attention of the Primary Coordinators at the addresses set forth in
Section 6.5 hereof or to such other addresses as shall have specified by proper notice by either party.

 
3.3          Payment of Invoices. Payment of all invoices in respect of a Shared Service shall be made by check or electronic funds

transmission in U.S. Dollars, within thirty (30) days of the invoice date unless otherwise specified in the Appendix relating to such Shared
Service.

 
ARTICLE IV

CONFIDENTIALITY
 
4.1          Obligation. Each party shall not use or permit the use of (without the prior written consent of the other party) and shall

keep, and shall cause its consultants and advisors to keep, confidential all Confidential Information (hereafter defined) of the other party
received pursuant to or in connection with this Agreement.

 
4.2          Care and Inadvertent Disclosure. With respect to any Confidential Information, each party agrees as follows:

 
(a)          it shall use the same degree of care in safeguarding the Confidential Information of the other party as it uses to

safeguard its own information which must be held in confidence; and
 
(b)          upon the discovery of any inadvertent disclosure or unauthorized use of the other party’s Confidential Information,

or upon obtaining notice of such a disclosure or use from the other party, it shall take all necessary actions to prevent any further inadvertent
disclosure or unauthorized use, and such other party shall be entitled to pursue any other remedy which may be available to it.

 
4.3          Injunctive Relief. Seller, on the one hand, and Buyer, on the other, acknowledge and agree that the other party would be

damaged irreparably if any provisions of ARTICLE IV are not performed in accordance with their specific terms or are otherwise breached,
and that money damages alone would be an inadequate remedy to compensate the other party for any such breach. Accordingly, each party
agrees that the other party will be entitled to an injunction or injunctions to prevent breaches of the provisions of ARTICLE IV and to enforce
specifically ARTICLE IV in any action instituted in any court of the United States or any state thereof having jurisdiction over the parties and
the matter, in addition to any other remedy to which a party may be entitled at law or in equity, which other remedies, including monetary
damages, will in no way be limited by the foregoing.

 

 



 

 
4.4          Definition. For purposes of this Agreement, the term “Confidential Information” means any and all non-public or trade

secret information related, in any manner whatsoever, to the business, operations, or condition (financial or otherwise) of a party hereto,
whether now existing or acquired or developed after the date hereof. Notwithstanding the above, Confidential Information shall not include
any information of a party which is or becomes part of the public domain, except for information which became part of the public domain as a
result of disclosure by the other party or its employees, representatives or advisors of Confidential Information of the other party in violation
of this Agreement or the wrongful disclosure of such information by a third party.

 
ARTICLE V

TERM AND TERMINATION
 
5.1          Term. This Agreement shall become effective on the Effective Date and shall remain in force until either (i) Buyer sends

notice to Seller, at least ten (10) days in advance of the date of such termination, that it no longer requires any Seller Shared Services, or (ii)
until such time as the term of all Shared Services have expired, as provided on the Appendix as related to each such Shared Service, whichever
first occurs, unless this Agreement is terminated prior thereto pursuant to Section 5.2. If this Agreement is terminated by Buyer pursuant to
Subsection 5.1(i), Seller shall nevertheless remain entitled to receive the Buyer Shared Services pursuant to this Agreement, on the terms
contained herein, for the term then in effect and each applicable renewal term.

 
5.2          Termination. Buyer may terminate any Seller Shared Services to be provided to it under this Agreement at any time, by

providing Seller with at least ten (10) days’ prior written notice, specifying the date on which such Shared Services are to be terminated;
provided, however, in the event that Seller retains a third party to perform any Seller Shared Services, such notice period shall be extended to
be the same notice period for cancellation contractually or legally required to be given to such third party by Seller, but in no event to longer
than thirty (30) days. In the event of any such termination, the termination will not affect this Agreement with respect to any Shared Services
not so terminated by Buyer under this Section. In addition to Buyer’s right to terminate Shared Services, if either party (hereafter called the
“Defaulting Party”) shall fail to materially perform or default in the performance of any of its obligations under this Agreement, the party
entitled to the benefit of such performance (hereinafter referred to as a “Non-Defaulting Party”) may give written notice to the Defaulting Party
specifying the nature of such failure or default and stating that the Non-Defaulting Party intends to terminate this Agreement with respect to
the Defaulting Party if such failure or default is not cured (i) in the case of a payment default, within three (3) business days of such written
notice, or (ii) in the case of all other defaults, within fifteen (15) days of such written notice or, in the case of defaults not susceptible to being
cured with fifteen (15) days, to a reasonable period of time provided the Defaulting Party commences curing with such fifteen (15) days and
diligently pursues the cure until completed. If any failure or default so specified is not cured within such applicable period, the Non-Defaulting
Party may elect to immediately terminate this Agreement with respect to the Defaulting Party. Such termination shall be effective upon giving a
written notice of termination from the Non-Defaulting Party to the Defaulting Party and shall be without prejudice to any other right or remedy
which may be available to the Non-Defaulting Party against the Defaulting Party under this Agreement or at law or in equity, including any
right of the Non-Defaulting Party to seek specific performance and/or obtain replacement or substitute services, if available, for any Shared
Services not provided by the Defaulting Party, at the expense of the Defaulting Party.

 

 



 

 
5.3          Survival of Certain Obligations. Without prejudice to the survival of the other agreements of the parties, the following

obligations shall survive the termination of this Agreement: (a) the obligations of each party under Articles IV, V, and VI and (b) a party’s
right to receive the compensation for the Shared Services provided by it hereunder provided in Section 3.1 above incurred prior to the effective
date of termination.

 
ARTICLE VI

MISCELLANEOUS
 
6.1          Complete Agreement; Construction. This Agreement, including the Appendix hereto, shall constitute the entire agreement

between the parties with respect to the subject matter hereof and shall supersede all previous negotiations, commitments and writings with
respect to such subject matter. In the event of any inconsistency between this Agreement and any Appendix hereto, the Appendix shall prevail.

 
6.2          Other Related Agreements. This Agreement is not intended to address, and should not be interpreted to address, any other

matters specifically and expressly covered by the Purchase Agreement or any other document executed in connection with the transaction
contemplated under the Purchase Agreement.

 
6.3          Counterparts. This Agreement may be executed in one or more counterparts, all of which shall be considered one and the

same agreement, and shall become effective when one or more such counterparts have been signed by each of the parties and delivered to the
other parties.

 
6.4          Survival of Agreements. Except as otherwise contemplated by this Agreement, all covenants and agreements of the parties

contained in this Agreement shall survive the Effective Date.
 
6.5          Notices. All notices and other communications hereunder shall be in writing and hand delivered or mailed by certified mail

(return receipt requested) or sent by nationally-recognized overnight courier service or sent by any means of electronic message transmission
with delivery confirmed (by voice or otherwise) to the parties at the following addresses (or at such other addresses for a party as shall be
specified by like notice) and will be deemed given on the date on which such notice is received:

 
If to the Seller:
 
Vuzix Corporation
Attn: Steve Ward
75 Town Centre Drive
Rochester, NY 14623
with a copy to:
 
Woods Oviatt Gilman LLP
2 State Street
Rochester, NY 14618
Attention: Robert F. Mechur
 
If to the Buyer:
 
TDG Acquisition Company, LLC
Attn: Mr. Rich Ryan
2166 Brighton Henrietta Town Line Road          Rochester NY 14623
 

 



 

 
with a copy to:
 
Metz Lewis Brodman Must O’Keefe, LLC
11 Stanwix Street, 18th Floor
Pittsburgh, Pennsylvania 15222
Attn: Christopher A. Brodman, Esq.
 

6.6         Waivers. The failure of any party to require strict performance by any other party of any provision in this Agreement will
not waive or diminish that party’s right to demand strict performance thereafter of that or any other provision hereof.

 
6.7         Amendments. This Agreement may not be modified or amended except by an agreement in writing signed by each of the

parties hereto.
 
6.8         Assignment. This Agreement may not be assigned by either party without the consent of the other party. Any assignment in

contravention of this Section 6.8 shall be void.
 
6.9          Successors and Assigns. The provisions to this Agreement shall be binding upon, inure to the benefit of and be enforceable

by the parties and their respective successors and permitted assigns.
 
6.10        Third Party Beneficiaries. This Agreement is solely for the benefit of the parties hereto and should not be deemed to confer

upon third parties any remedy, claim, liability, reimbursement, claim of action or other right in excess of those existing without reference to
this Agreement.

 
6.11        Title and Headings. Titles and headings to sections herein are inserted for the convenience of reference only and are not

intended to be a part of or to affect the meaning or interpretation of this Agreement.
 
6.12        GOVERNING LAW. THIS AGREEMENT SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE

WITH THE LAWS OF THE STATE OF NEW YORK APPLICABLE TO CONTRACTS MADE AND TO BE PERFORMED IN THE
STATE OF NEW YORK.

 
6.13        Consent to Jurisdiction. Each of the parties irrevocably submits to the exclusive jurisdiction of (a) the courts of the State of

Delaware, and (b) the United States District Court for the Western District of New York , for the purposes of any suit, action or other
proceeding arising out of this Agreement or any transaction contemplated hereby. Each of the parties agrees to commence any action, suit or
proceeding relating hereto either in the United States District Court for the Western District of New York or if such suit, action or other
proceeding may not be brought in such court for jurisdictional reasons, in the applicable New York state court sitting in Monroe County, New
York. Each of the parties further agrees that service of any process, summons, notice or document by U.S. registered mail to such party’s
respective address set forth above shall be effective service of process for any action, suit or proceeding in New York with respect to any
matters to which it has submitted to jurisdiction in this Section 6.13. Each of the parties irrevocably and unconditionally waives any objection
to the laying of venue of any action, suit or proceeding arising out of this Agreement or the transactions contemplated hereby in (i) the New
York state court sitting in Monroe County, New York, or (ii) the United States District Court for the Western District of New York, and
hereby further irrevocably and unconditionally waives and agrees not to plead or claim in any such court that any such action, suit or
proceeding brought in any such court has been brought in an inconvenient forum.

 

 



 

 
6.14          Severability. In the event any one or more of the provisions contained in this Agreement should be held invalid, illegal or

unenforceable in any respect, the validity, legality and enforceability of the remaining provisions contained herein and therein shall not in any
way be affected or impaired thereby. The parties shall endeavor in good-faith negotiations to replace the invalid, illegal or unenforceable
provisions with valid provisions, the economic effect of which comes as close as possible to that of the invalid, illegal or unenforceable
provisions.

 
6.15          Relationship of Parties. It is expressly agreed and understood that in providing the Shared Services the Seller and Buyer

are independent contractors working for themselves and neither such party is, nor shall it be deemed to be, and shall not hold itself out as, an
agent, legal representative or employee of the other. Nothing in this Agreement shall be deemed or construed by the parties or any third party
as creating the relationship of principal and agent, partnership or joint venture between the parties, it being understood and agreed that no
provision contained herein, and no act of the parties, shall be deemed to create any relationship between the parties other than the relationship
of buyer and seller of services nor be deemed to vest any rights, interests or claims in any third parties. The parties do not intend to waive any
privileges or rights to which they may be entitled.

 
[Remainder of Page Blank; Signature Page Follows]

 

 



 

Signature Page to Shared Services Agreement
 

IN WITNESS WHEREOF, the parties hereto have caused this Shared Services Agreement to be executed the day and year
first above written.
 
 TDG ACQUISITION COMPANY, LLC
    
 By:   James P. Balet
    
  Name: James P. Balet
    
  Title: Secretary
    
 VUZIX CORPORATION
    
 By:   /s/ Paul Travers
    
  Name: Paul Travers
    
  Title: CEO
 

 

 



 
Vuzix Authorized Reseller Agreement

 
This Agreement, effective June 15, 2012, is made between VUZIX Corporation, with a principal place of business located at 75 Town
Centre Drive, Rochester, New York 14623 U.S.A. (herein referred to as “VUZIX”) and TDG Acquisition Company, LLC, with a principal
place of business located at 2166 Brighton Henrietta Town Line Road, Rochester New York 14623 (hereinafter referred to as “RESELLER”)
each a ”Party” and, collectively, the “Parties”.
 
I. GRANT AND AREA OF RESPONSIBILITY
 
1.1. VUZIX grants to RESELLER the exclusive right to sell, promote and distribute the products listed in Schedule B (hereinafter referred

to as the “Products”) in the Exclusive Markets within the territory described on Schedule A (such markets within that territory being
referred to herein as the “Territory”).

 
1.2. This right to sell, promote and distribute the Products is limited to the Territory, and does not extend to any other area or market. No

re-exporting of Products to any customers outside of the Territory, either directly or indirectly, is authorized unless written permission
is granted by VUZIX.

 
II. RESELLER’S OBLIGATION
 
2.1. RESELLER agrees to promote the sale, distribution and promotion of the Products in the Territory as it deems appropriate.
 
2.2. RESELLER may use such promotional aids, selling aids, educational materials, advertising materials and related items as VUZIX may

furnish to RESELLER. RESELLER, at its own cost, may develop its own promotional materials which shall maintain the image of
VUZIX and the Products and protect VUZIX’ trademarks. RESELLER shall provide VUZIX with copies of all such materials before
they are released publicly. If VUZIX provides any written comments within ten days (10) after its receipt of such materials,
RESELLER will work with VUZIX to implement or address those suggestions and RESELLER shall not use such materials until it
has obtained VUZIX’ written approval. If such approval is not granted by VUZIX, in its sole discretion, the materials may not be used
or distributed by RESELLER.

 
2.3. RESELLER will (i) use good faith efforts to avoid deceptive, misleading or unethical practices that are or might be detrimental to

VUZIX or the Products; (ii) make no representation known by it to be false or misleading with regard to VUZIX or the Products; (iii)
not publish or employ advertising material known by it to be deceptive with regard to VUZIX or the Products; (iv) make no
representations, warranties or guarantees to customers or the trade with respect to the specifications, features or capabilities of the
Products other than those made by VUZIX in the Products’ user documentation.

 
2.4. Both Parties shall comply with all applicable international, national, provincial, state, regional, and local laws and regulations, including

but not limited to export and import laws and regulations, in performing its duties hereunder and in any of their dealings with respect to
the Products.

 
2.5. RESELLER covenants and agrees not to distribute or resell any of the Products under any trade names or trademarks other than those

employed by VUZIX with respect thereto, which tradenames and trademarks RESELLER is hereby authorized to use for such
purposes, subject to the further provisions hereof.
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2.6. RESELLER will distribute VUZIX products with all packaging, warranties, disclaimers, and License Agreements intact as shipped

from VUZIX. RESELLER special packaging needs may be provided only by VUZIX, subject to possible incremental charges, at the
sole option of VUZIX.

 
III. VUZIX’ OBLIGATIONS
 
3.1. VUZIX will, at the request of RESELLER, provide RESELLER with information and materials reasonably necessary for

RESELLER's marketing as contemplated hereby. VUZIX shall furnish to RESELLER, free of charge, such number of copies as
required by RESELLER, within reason, of all available manuals in the English Language, and its standard Product related sales and
advertising material, product manuals, installation and operation manuals in the English language then in general use by VUZIX
(unless specifically prepared for another customer of VUZIX). For the avoidance of doubt, VUZIX shall have no obligation to create
for or provide to RESELLER any materials other than its then-existing standard materials.

 
3.2. At its option, VUZIX may provide RESELLER with additional sales and marketing assistance. Any Market Development Funding,

Product samples, shared advertising reimbursements and other related activities if offered by VUZIX will be covered in separate letters
of agreement. VUZIX does not represent that any of the foregoing will be made available to RESELLER.

 
3.3. VUZIX shall, at its offices in Rochester, New York, make available to RESELLER technically competent personnel to counsel

RESELLER's engineers in a manner reasonably necessary to enable RESELLER's marketing of the Products as contemplated herein.
 
3.4. VUZIX shall provide to RESELLER access to any reasonably necessary technical training courses that it develops and makes

generally available to other resellers of VUZIX products, free of charge, at VUZIX’ premises. RESELLER shall bear the expenses of
having its personnel attend such courses, including, but not limited to, the expenses of transportation, accommodation, food and
salaries. The foregoing shall not apply to courses that are developed at the request and expense of another reseller.

 
3.5. In the event where the Territory is or includes geographical areas outside the United States, VUZIX in cooperation with the

RESELLER shall prepare, obtain or transmit to RESELLER and all parties concerned, all documents that are required to export the
Products from the United States to RESELLER’s designated shipment point provided, however, that VUZIX shall not prepare, obtain
or transport documents providing for the export of the Products in violation of applicable United States export regulations or where
such export is prohibited or substantially restricted. VUZIX shall not be responsible for delivery delays caused by its inability to obtain
export clearance so long as VUZIX reasonably attempts to obtain such clearance. In no case shall RESELLER export the Products
without valid, required export licenses.

 
IV. TERMS OF SALE AND SHIPMENT
 
4.1. All sales to RESELLER shall be in accordance with VUZIX’ then current prices for resellers, which is determined based on volume

discounts from retail, as disclosed in Schedule C. VUZIX reserves the right to change prices and discounts at any time, upon
reasonable notice. VUZIX will use commercially reasonable efforts to provide RESELLER with at least sixty (60) days written notice
of such price changes on any of the Products.
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4.2. VUZIX reserves the right, to change at any time, and from time to time, the Products, and the packaging, labeling, and promotional

material and techniques relating to the Products. VUZIX will use commercially reasonable efforts to inform the RESELLER in
advance when such changes are intended.

 
4.3. All orders are subject to acceptance and written confirmation by VUZIX, which acceptance shall not be unreasonably withheld.

Delivery is subject to Product availability at the time RESELLER’s order is received and, if any order is in excess of currently available
stock levels after accounting for any pre-existing orders and VUZIX’ manufacturing lead times, VUZIX will endeavor to fill orders
promptly, but shall not be liable for any damages resulting from any delay in delivery of such Products.

 
4.4. VUZIX will make every reasonable effort to meet delivery dates quoted or acknowledged. If the Products are in short supply, VUZIX

reserves the right to allocate the Products among VUZIX’ customers as VUZIX deems appropriate and shall not be liable for any
damages (including incidental or consequential damages) resulting from delays due to its inventory levels or production scheduling.
Orders accepted by VUZIX may be canceled by RESELLER in the event that there is a material delay in shipment.

 
4.5. VUZIX shall pack all Products it delivers in accordance with good commercial practices. Shipment of Products will be made FOB

VUZIX’ distribution facilities. Title and risk of loss pass to RESELLER when the Products are delivered to the freight carrier.
RESELLER is responsible for arranging its own freight insurance. RESELLER is obligated to examine any shipment promptly upon
receipt and report any shortage of or damage to merchandise as soon as reasonably practical to the carrier, its agents or insurance
agents and to VUZIX. In the event that RESELLER fails to notify VUZIX of any shortage or fails to make a claim against VUZIX
within Ten (10) days after receipt, RESELLER agrees that VUZIX is not responsible for any shortage incurred. RESELLER agrees
that VUZIX is not responsible for any losses or damage caused by the freight carrier or any other cause during shipment. Any
RESELLER claim for other adjustments of an invoice is deemed to be waived if RESELLER fails to present such claim within thirty
(30) days from the date of the receipt of the applicable Products. No claims, credits, or offsets may be deducted from any VUZIX
invoice by RESELLER.

 
4.6. Purchase Orders and instructions between VUZIX and RESELLER shall be written and may be sent by facsimile machine, mail,

electronic mail and/or hand delivered and shall be effective as to VUZIX when received by VUZIX, subject to the other provisions of
this Agreement. While each of RESELLER or VUZIX may employ its own form of purchase documentation (purchase orders,
acceptances, etc.), each understands and agrees that the terms of this Agreement shall exclusively govern the sale of the Products and
any terms or provisions of any such purchase documentation which are different from or in addition to the terms of this Agreement
shall be null, void and of no force and effect.

 
4.7. Payment for the Products purchased by RESELLER pursuant to this Agreement shall be net thirty (30) days. Payments shall be made

in United States Dollars, by wire transfer, credit card or check, all in accordance with the terms stated on VUZIX’ invoices. If
RESELLER fails to pay any sum when due, after fifteen (15) days after written notice VUZIX may discontinue performance under
this Agreement and pursue account collection activities.

 
4.8. While RESELLER is free to determine its own actual prices at which the Products are sold by the RESELLER to its customers,

VUZIX where allowed by law encourages a Minimum Suggested Retail Price for all advertisements of the Products.
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4.9. Net RESELLER prices in Schedule C are FOB Rochester, New York in U.S. Dollars, unless otherwise indicated on the quotation

applicable to an order. VUZIX reserves the right to charge RESELLER for any special routing, packing, handling, or insurance
requested by RESELLER and agreed to by VUZIX. Orders shipped under special routing instructions must be separately agreed upon
and may be subject to additional charges.

 
4.10. Prices are exclusive of, and the RESELLER will report and pay all applicable sales, use, service, excise, import duties, export duties,

value added or like taxes, unless RESELLER has provided VUZIX with an appropriate exemption certificate for the destination.
 
4.11. RESELLER acknowledges that any commitment made by RESELLER to its customers, including without limitation with respect to

price, quantities, delivery, specifications, warranties or suitability will be RESELLER’s sole responsibility, and, except in cases of
gross negligence or willful misconduct by VUZIX, RESELLER will indemnify VUZIX from liability for any such commitment by
RESELLER.

 
V. LIMITED WARRANTY
 
5.1. VUZIX makes warranties only to the end user purchaser of the Products. VUZIX make no warranties, express or implied, to

RESELLER, other than that the Products conform to their applicable specification in all material respects..
 
VI. INDEMNIFICATION; DISCLAIMER OF WARRANTIES; LIMITED LIABILITY
 
6.1. Subject to the limitations set forth in this Agreement, VUZIX agrees to defend or settle any claim against RESELLER made by

RESELLER’s end-user customer or any other third parties and VUZIX will indemnify and hold RESELLER harmless for any loss,
damage or liability (including reasonable attorneys’ fees) resulting from a claim for breach of the warranty that VUZIX provides to
end-user customers or that the Products, delivered under this Agreement (a) infringe a patent, utility model, industrial design,
copyright, trade secret, mask work, trademark in the Territory or country where Products are used, sold, or receive Support, (b) fail to
meet the published specification relating to such Product in any material respect, or (c) caused injury or other damages to any third
party due to defects in design, material, workmanship, or other cause, provided RESELLER (1) promptly notifies VUZIX in writing
of any such claim; (2) cooperates reasonably with VUZIX in, and grants VUZIX sole control of, the defense of such claim; (3) and
has sold the subject Products in compliance with this Agreement in all respects material to such claim. VUZIX will not settle any claim
for which it must give indemnification hereunder unless such settlement fully and finally releases RESELLER from any liability with
respect thereto without cost, restriction or liabilities to RESELLER.

 
6.2. If such a claim appears likely, VUZIX may modify the Product, procure any necessary license, or replace it. If VUZIX determines that

none of these alternatives is reasonably available, VUZIX will refund RESELLER’s purchase price upon return of the Product
including actual shipping expenses incurred to purchase and to return the Product.

 
6.3. Notwithstanding the prior Section 6.1 and 6.2, VUZIX has no obligation for any claim of infringement arising from: (1) VUZIX’

compliance with RESELLER’s designs, specifications or instructions; (2) Product modification by RESELLER or a third party; (3)
Product use not authorized by specifications or related application notes or manuals; (4) or use of the Product with products not
supplied or authorized by VUZIX.

 
6.4. RESELLER agrees to indemnify VUZIX (including reasonable attorney’s fees and costs of litigation) against, and hold VUZIX

harmless from, any and all claims by any person resulting from RESELLER’s gross negligence, willful misconduct, or breach of the
Agreement. VUZIX agrees to indemnify RESELLER (including reasonable attorney’s fees and costs of litigation) against, and hold
RESELLER harmless from, any and all claims by any person resulting from VUZIX’ gross negligence, willful misconduct, or breach
of the Agreement.,
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6.5. The terms in this Section and the end user warranty included with the Product state VUZIX’ entire liability to RESELLER and its

customers for claims of intellectual property infringement.
 
6.6. VUZIX MAKES NO WARRANTIES OR REPRESENTATIONS AS TO PERFORMANCE OF THE PRODUCTS EXCEPT AS

SET FORTH IN VUZIX’ LIMITED WARRANTY CONTAINED HEREIN AND IN THE END USER WARRANTY
CONTAINED WITH THE PRODUCTS.

 
6.7. UNDER NO CIRCUMSTANCES SHALL VUZIX OR ITS SUPPLIERS BE LIABLE TO RESELLER, END-USER

CUSTOMERS OR ANY THIRD PARTIES ON ACCOUNT OF ANY CLAIM (WHETHER BASED UPON PRINCIPLES OF
CONTRACT, WARRANTY, NEGLIGENCE OR OTHER TORT OR OTHERWISE) FOR ANY SPECIAL, INDIRECT,
CONSEQUENTIAL OR EXEMPLARY DAMAGES WHATSOEVER, INCLUDING BUT NOT LIMITED TO LOST PROFITS
AND BUSINESS INTERRUPTION.

 
6.8. VUZIX’ MAXIMUM LIABILITY UNDER ITS LIMITED WARRANTY SET FORTH IN SECTION 5.1 TO RESELLER IS

EXPRESSLY LIMITED TO THE AMOUNTS PAID BY RESELLER UNDER THIS AGREEMENT. The provisions of this
Section 6.8 or of Section 6.7 shall not be deemed to limit the obligations of VUZIX under Section 6.1 with respect to third party
claims.

 
VII. RESELLER’S STATUS AND MISCELLANEOUS RESPONSIBILITIES
 
7.1. RESELLER is an independent contractor, not an agent or employee of VUZIX. This Agreement does not create an employer-

employee, a franchisor-franchisee or a principal-agent relationship between VUZIX and RESELLER. RESELLER does not have, nor
will it represent that is has, any power, right or authority to enter into agreements for or on behalf of VUZIX, to create any obligation
due or owed VUZIX, to accept service of process on VUZIX or to bind VUZIX in any manner.

 
7.2. VUZIX authorizes RESELLER to display one or more designated VUZIX trademarks, logo types, trade names and insignia (“VUZIX

Marks”) in the Territory solely to promote, distribute and sell the Products, and to otherwise meet RESELLER’s obligations under this
Agreement. Any display of VUZIX Marks must be in good taste and in accordance with written standards provided by VUZIX for
their display. RESELLER will not use any name or symbol in a way, which may imply that RESELLER is an agency or branch of
VUZIX. RESELLER will discontinue any use of any VUZIX Marks as requested by VUZIX promptly upon notice. RESELLER will
provide VUZIX with copies of any materials using the VUZIX Marks in advance of any public use. RESELLER shall not use such
materials unless approved by VUZIX. Any rights or purported rights in any VUZIX Marks acquired through RESELLER’s use
belong solely to VUZIX, and any goodwill in the VUZIX Marks will accrue to VUZIX. Upon termination of this Agreement,
RESELLER agrees to discontinue immediately any use of the VUZIX name or trademarks, service marks and logos, and immediately
remove the VUZIX name from any catalogs, websites, displays, telephone directories, trade literature and all other advertising medium.
Failure to discontinue the use of VUZIX name, marks and logos shall constitute trademark infringement.
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7.3. RESELLER grants VUZIX the non-exclusive, royalty free right to display RESELLER’s trademarks (the “RESELLER Marks”) in

advertising and promotional material solely for directing prospective purchasers of Products to RESELLER’s selling locations. Any
display of the RESELLER Marks must be in good taste and in accordance with standards provided by RESELLER for their display.
Any rights or purported rights in any RESELLER trademarks acquired by VUZIX through this Agreement belong solely to
RESELLER. Upon termination of this Agreement, VUZIX agrees to discontinue immediately any use of the RESELLER name or
trademarks, service marks and logos.

 
7.4. RESELLER acknowledges that all manufacturing specifications and data, financial information, sales and marketing information,

distribution agreements and their terms, repair, replacement and maintenance information and data related to the Products (except for
any Product information intended for disclosure without restriction to customers or end users) which are obtained by RESELLER
from VUZIX is commercially valuable confidential information of VUZIX (the “Confidential Information”). RESELLER shall use the
Confidential Information solely in connection with the distribution of the Products and shall not use or disclose the Confidential
Information for any other purpose.

 
7.5. RESELLER will protect the Confidential Information in the same manner in which it protects its own like proprietary, confidential, and

trade secret information. All such Confidential Information will remain confidential for five (5) years after the date of disclosure.
 
7.6. Notwithstanding the above section, there are no obligation upon the RESELLER with respect to Confidential Information which (a)

was in the RESELLER’s possession before the disclosure; (b) is or becomes a matter of public knowledge through no fault of the
RESELLER; (c) is rightfully received by the RESELLER from a third party that does not have a duty of confidentiality; (d) is
disclosed by VUZIX to a third party without a duty of confidentiality on the third party; (E) is disclosed under operation of law; or (F)
is disclosed by the RESELLER with VUZIX’ prior written approval.

 
VIII. TERMS AND TERMINATION
 
8.1. This Agreement will have a term of ten (10) years from the date VUZIX accepts and signs this Agreement (the “Initial Term”) and

following the end of the Initial Term will renew automatically for a successor One (1) year period (each such one-year period a
“Renewal Term”), unless terminated by either Party.

 
8.2. Either Party may terminate this Agreement at the end of the Initial Term or any Renewal Term, by giving the other Party prior written

notice of its intention to terminate this Agreement at least sixty (60) days before the end of the Initial Term or a Renewal Term, as
applicable.

 
8.3. If either Party becomes insolvent, is unable to pay its debt when due, files for bankruptcy, is the subject of involuntary bankruptcy

(which is not dismissed within sixty (60) days of filing), has a receiver appointed, or has its assets assigned, the other Party may
terminate this Agreement without notice and may cancel any unfulfilled obligations.

 
8.4. Either Party may immediately terminate this Agreement because of a material breach by the other Party of this Agreement unless such

other Party cures the breach within sixty (60) days after having received written notice of such breach from the non-breaching Party,
provided that if such breach is not susceptible of cure, this Agreement shall be terminated upon the giving of notice.

 
8.5. Upon termination of this Agreement for whatever reason, all amounts owed from RESELLER to VUZIX shall immediately become

due. Upon termination, RESELLER will immediately cease to be an authorized VUZIX reseller. RESELLER shall not thereafter
represent or hold itself out as an authorized VUZIX RESELLER or engage in any practices that might make it appear that RESELLER
is still an authorized VUZIX RESELLER. Upon termination, and will refrain from using any VUZIX Trademark or name.
Authorization of RESELLER and any of its authorized sub-resellers to use any VUZIX Mark will cease upon such termination or
expiration.
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8.6. Upon termination of this Agreement by VUZIX without cause, VUZIX shall repurchase within a reasonable period of time from

RESELLER, any or all Products then in the possession or under the control of RESELLER that are still unopened, in like new
merchantable condition and in their original packaging. Such repurchase shall be made at the price paid for such Products by
RESELLER, FOB RESELLER’s principal place of business, less any and all amounts then owing, for whatever reasons, from
RESELLER to VUZIX. In the event that VUZIX fails to repurchase any or all such Products, in addition to any other remedies
available to RESELLER for breach of this Section, RESELLER shall be entitled to sell such Products to any person or entity, whether
or not in the Territory or the Exclusive Markets, pursuant to the terms and conditions of this Agreement as if this Agreement had not
be terminated.

 
8.7. Acceptance of orders by VUZIX after notice of termination has been given shall be construed as separate transactions and shall not

operate as a renewal or revival of this Agreement or as a waiver of such termination. VUZIX reserves the right for any reason and in
its sole discretion to accept or reject, in whole or in part, any such orders.

 
8.8. All obligations concerning outstanding transactions, warranties, support, Products, intellectual property protection, limitations of

liability and remedies, confidentiality, and the general terms and conditions will survive termination or expiration of this Agreement,
except that the provisions for confidentially will survive only through the periods set forth in this Agreement.

 
8.9. The Party terminating this Agreement pursuant to the express provisions hereof shall not incur any liability to the other Party by reason

of termination of this Agreement either for compensation or damages on account of the loss of present or prospective profits or
expenditures or investments or for any reason.

 
8.10. The term "Force Majeure" as employed in this Section means and includes the causes beyond the reasonable control of the Party so

affected, including, but not limited to, war (declared or undeclared), hostility, riot, revolution, embargo, fire, earthquake, flood, or other
acts of God. The Party so affected shall use its best efforts to provide the other Party with a prompt written notice within fourteen (14)
days after occurrence thereof.

 
8.11. If the performance of this Agreement or any obligation hereunder is prevented, delayed, restricted or intervened with by reason of

Force Majeure, the Party so affected shall be excused from such performance to the extent of such prevention, delay, restriction or
interference and such shall not constitute a breach of this Agreement, provided, however, that the Party so affected shall use its best
efforts to avoid or remove such causes of non-performance and whenever those are removed, it shall commence and/or continue
performance promptly. Notwithstanding the foregoing, nothing shall relieve the RESELLER from any payment obligations under this
Agreement.

 
8.12. Notwithstanding the foregoing, in the event that the Force Majeure remains uncured for a period of Ninety (90) days, the Party not so

affected may, at no charge and without any liability to the Party so affected (other than the obligation to pay amounts due or to become
due and the obligation to continue to be bound by the terms of this Agreement that expressly or by their nature survive termination),
cancel all orders and terminate this Agreement on prior written notice to the Party so affected.
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IX. ASSIGNMENTS
 
9.1. This Agreement may not be assigned or otherwise transferred by RESELLER without the prior written consent of VUZIX, and any

such assignment or transfer without VUZIX’ prior written consent shall be null and void and of no force or effect.
 
X. CHOICE OF LAW AND ARBITRATION
 
10.1. This Agreement shall be governed by and construed in accordance with the laws of the State of New York, USA without regard to its

conflict or choice of law provisions.
 
10.2. RESELLER and VUZIX agree to first enter into negotiations to resolve any controversy, claim or dispute (“dispute”) arising under or

relating to this Agreement. The Parties agree to negotiate in good faith to reach a mutually agreeable resolution of such dispute within a
reasonable period of time. If good faith negotiations are unsuccessful, VUZIX and RESELLER agree to resolve the dispute by binding
and final arbitration before a single arbitrator in accordance with the Commercial Arbitration Rules of the American Arbitration
Association then in effect. The arbitration shall take place in the County of Monroe, New York, USA. The arbitrator shall be bound to
follow the provisions of this Agreement in resolving the dispute, and may not award punitive damages. The decision of the arbitrator
may be entered or enforced in any court of competent jurisdiction.

 
XI. INTERPRETATION OF THIS AGREEMENT
 
11.1. Both Parties acknowledge that they are familiar with RESELLER agreements. In the construction of any terms in this Agreement, no

term shall be construed against any Party on the basis of that Party having drafted that language.
 
XII. WAIVER
 
12.1. In the event that either VUZIX or RESELLER waives any right under any provision of this Agreement, such waiver shall not

constitute a waiver with regard to any other rights set forth in this Agreement or any subsequent occurrence of the waived event or
circumstance.

 
XIII. VALIDITY OF AGREEMENT
 
13.1. VUZIX and RESELLER agree that if any portion of this Agreement is found to be invalid, such a finding does not serve to invalidate

any other provision of this Agreement, nor does such a finding serve to invalidate this Agreement as a whole.
 
XIV. GENERAL
 
14.1. All notices that are required under this Agreement will be in writing and will be considered given as of twenty-four (24) hours after

sending by electronic means, facsimile transmission, overnight courier, or hand delivery, or as of four (4) days of certified mailing and
appropriately addressed to the locations noted at the beginning of this Agreement, or elsewhere as directed by each Party, provided that
in each case other than hand delivery notice of delivery has been requested and received.

 
14.2. This Agreement constitutes the entire understanding between VUZIX and RESELLER, and supersedes any previous communications,

representations or agreements between the Parties, whether oral or written, regarding transactions hereunder. No modification of this
Agreement will be binding on either Party unless made in writing and signed by both Parties.
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14.3. Parties hereto agree that neither will refer to this Agreement or to the presence thereof in any advertising material or otherwise, or

disclose the terms or conditions of this Agreement to a third party without prior written consent of the other Party, such consent not to
be unreasonably withheld.

 
XV. SIGNATURE
 
15.1. Each Party warrants that the person signing on its behalf is its duly authorized representative, that it has read and understood this

Agreement, that the Party enters into this Agreement freely to advance its economic interests and that signature binds the Party to the
obligations imposed upon it by this Agreement.

 
VUZIX CORPORATION  TDG ACQUISITION COMPANY, LLC

  “RESELLER”
   
/s/ Paul Travers  /s/ James P. Balet

Signature  Signature
   
Paul Travers  James P. Balet

Print Name & Title  Print Name & Title
   
June 15, 2012  June 15, 2012

Date Signed  Date Signed
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RESTRICTIVE COVENANTS AGREEMENT

 
THIS RESTRICTIVE COVENANTS AGREEMENT (this “Agreement”), is made as of June 15, 2012, by and between TDG

ACQUISITION COMPANY, LLC, a Delaware limited liability company (“Buyer”), and PAUL J. TRAVERS, a resident of the State of
New York (“Travers”).

 
WITNESSETH:

 
WHEREAS, Travers is a shareholder and the CEO of Vuzix Corporation, a Delaware corporation (“Vuzix”);

 
WHEREAS, contemporaneously with the execution of this Agreement, Buyer is entering into an Asset Purchase Agreement with

Vuzix pursuant to which Buyer shall acquire certain assets of Vuzix (the “Asset Purchase Agreement”);
 
WHEREAS, Buyer has required that Travers enter into this Agreement as a condition to closing the transactions contemplated by the

Asset Purchase Agreement; and
 
WHEREAS, Vuzix, of which Travers is a shareholder, will gain substantial benefit from the closing of the transactions

contemplated by the Asset Purchase Agreement.
 
NOW, THEREFORE, in consideration of the premises and the mutual covenants contained herein and for other good and valuable

consideration, the receipt and sufficiency of which is hereby acknowledged, Buyer and Travers, intending to be legally bound, do hereby agree
as follows:

 
1.          Certain Defined Terms. Capitalized terms used in this Agreement and not otherwise defined herein shall have the meanings

given to them in the Asset Purchase Agreement.
 
2.          Non-Competition. Until the fifth anniversary of this Agreement (the “Restricted Period”), Travers will not, directly or

indirectly, on behalf of any Person, perform services or otherwise participate in, anywhere in the world, in any capacity (whether as an owner,
employee, partner, independent contractor, officer, director, member, joint venturer, investor, advisor or otherwise), any business or activity
that is competitive with the Business. For purposes of clarity and without limiting the generality of the foregoing, this Section 2 prohibits
Travers from selling, distributing, licensing, providing, manufacturing, developing or otherwise dealing in any products or services to or for
Military Organizations or Defense and Security Organizations. Notwithstanding the foregoing, ownership of less than five percent (5%) of the
outstanding stock of any publicly traded company shall not, by itself, be deemed a violation of the foregoing. Furthermore, activities by Vuzix
pursuant to and in accordance with Section 7.04 of the Asset Purchase Agreement shall not be deemed, in itself, a violation of this Agreement
by Travers.
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3.          Non-Solicitation. During the Restricted Period and unless otherwise waived in writing by Buyer, Travers will not, directly or

indirectly, and will not directly or indirectly assist any other Person to, (A) solicit, hire or engage in any capacity any employee of Buyer or
any of its Affiliates (or any Person who was an employee of Buyer or any of its Affiliates within twelve (12) months preceding the date of
such solicitation, hiring, or engagement) or solicit or seek to persuade any employee of Buyer or any of its Affiliates to discontinue
employment with Buyer or any of its Affiliates; provided, that Travers will not be restricted from making any general solicitation for
employment (in whatever form or medium) that is not specifically directed at the employees of Buyer; and provided further, that Travers will
not be restricted from hiring any such employee who (1) responds to any such general solicitation or (2) contacts Travers on that employee’s
own initiative, (B) call on or solicit any customer or supplier of Buyer or any of its Affiliates or any independent contractor providing services
to Buyer or any of its Affiliates, provided that solicitation of and contact with a Person for the purposes of conducting the Retained Business
or the Shared Business in the Ordinary Course of Business shall be permissible so long as it does not violate any other provision of this
Section 3, or induce, influence or encourage any customer or supplier of Buyer or any of its Affiliates or any independent contractor providing
services to Buyer or any of its Affiliates to terminate or diminish its relationship with Buyer or any of its Affiliates or (C) except with respect
to the Shared Business, seek to persuade any customer or supplier of Buyer or any of its Affiliates to conduct with anyone else any business
or activity that such customer or supplier conducts, conducted or could conduct with Buyer or any of its Affiliates or otherwise provide
services or products to such customers or suppliers.

 
4.          Modification of Covenant. If a final judgment of a court or tribunal of competent jurisdiction determines that any term or

provision contained in Sections 2 or 3 is invalid or unenforceable, then the parties agree that the court or tribunal will have the power to reduce
the scope, duration or geographic area of the term or provision, to delete specific words or phrases or to replace any invalid or unenforceable
term or provision with a term or provision that is valid and enforceable and that comes closest to expressing the intention of the invalid or
unenforceable term or provision. Sections 2 and 3 will be enforceable as so modified after the expiration of the time within which the judgment
may be appealed. Sections 2 and 3 are reasonable and necessary to protect and preserve Buyer’s legitimate business interests and the value of
the Acquired Assets and to prevent any unfair advantage conferred on Travers or Vuzix.

 
5.          Remedies. In addition to all of the remedies otherwise available to a party, including the recovery of damages, each party

shall have the right to injunctive and equitable relief to restrain and enjoin any actual or threatened breach of any of the provisions of this
Agreement, including temporary restraining orders and/or preliminary or permanent injunctions to restrain or enjoin any such breach or
threatened breach, without the necessity of posting a bond, cash or otherwise. All of a party’s remedies for the breach or threatened breach of
any of the provisions of this Agreement shall be cumulative and the pursuit of one remedy shall not be deemed to exclude any and all other
remedies available to such party.

 
6.          Governing Law. This Agreement shall be governed by and construed in accordance with the law of the State of New York,

without regard to the conflicts of law rules of such state.
 
7.          WAIVER OF JURY TRIAL. EACH OF THE PARTIES HERETO HEREBY IRREVOCABLY WAIVES ANY AND

ALL RIGHT TO TRIAL BY JURY IN ANY LEGAL PROCEEDING ARISING OUT OF OR RELATED TO THIS AGREEMENT.
 
8.          Successors and Assigns. The provisions of this Agreement shall be binding upon and inure to the benefit of the parties

hereto and their respective successors and assigns. No party may assign, delegate or otherwise transfer any of its rights or obligations under
this Agreement without the prior written consent of the other party hereto; provided that, Buyer may assign its rights hereunder to or for the
benefit of its lenders, to any Affiliate of Buyer, or to the purchaser of all or substantially all of the assets of Buyer.

 
9.          Counterparts; Effectiveness; Third Party Beneficiaries. This Agreement may be signed in any number of counterparts, each

of which shall be an original, with the same effect as if the signatures thereto and hereto were upon the same instrument. This Agreement shall
become effective when each party hereto shall have received a counterpart hereof signed by the other party hereto. Until and unless each party
has received a counterpart hereof signed by the other party hereto, this Agreement shall have no effect and no party shall have any right or
obligation hereunder (whether by virtue of any other oral or written agreement or other communication). No provision of this Agreement is
intended to confer any rights, benefits, remedies or Liabilities hereunder upon any Person other than the parties hereto and their respective
successors and assigns.
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10.         Entire Agreement. This Agreement constitutes the entire agreement between the parties with respect to the subject matter of

this Agreement and supersedes all prior agreements and understandings, both oral and written, between the parties with respect to the subject
matter hereof.

 
11.         Amendments and Waivers. Any provision of this Agreement may be amended or waived if, but only if, such amendment or

waiver is in writing and is signed, in the case of an amendment, by each party to this Agreement, or in the case of a waiver, by the party
against whom the waiver is to be effective. No failure or delay by a party in exercising any right, power or privilege hereunder shall operate as
a waiver thereof nor shall any single or partial exercise of right, power or privilege hereunder preclude any other or further exercise thereof or
the exercise of any other right, power or privilege. The rights and remedies herein provided shall be cumulative and not exclusive of any rights
or remedies at Law or in equity including the right to specific performance.

 
Signatures appear on the following page.
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IN WITNESS WHEREOF, each of the Parties has executed or caused this Agreement to be executed, as of the date first above

written.
 
 TDG Acquisition Company, LLC
   
 By: /s/ James P. Balet
 Name: James P. Balet
 Title: Secretary
   
  /s/ Paul J. Travers
 Paul J. Travers
 

 

 



LOAN MODIFICATION AND CONSENT AGREEMENT
 

This Loan Modification and Consent Agreement is entered into as of June 15, 2012 by and among Vuzix Corporation ("Vuzix")
whose address is 75 Town Centre Drive, Rochester, NY 14623, Kopin Corporation ("Lender") whose address is 125 North Drive Westboro,
Massachusetts 01581 and TDG Acquisition Corp., whose address is PO Box 31 Sewickley, PA 15637 (“TDG Acquisition”)
 
A.           Among other indebtedness which may be owing by Vuzix to Lender, Vuzix is indebted to Lender in the amount of $482,547.00 plus
accrued interest pursuant to a promissory note from Lender dated December 21, 2009, (the “Note”) that was issued pursuant to, among other
documents, a [Letter of Agreement , dated December 21, 2009, (as may be amended from time to time, the "Loan Agreement", a copy of
which is attached as Schedule A) [and, in addition, the amount of $176,819.10 in respect of certain accounts payable from Vuzix to Lender
(Schedule B) (the (“Accounts Receivable”)].
 
B.           Repayment of the Indebtedness (as hereinafter defined) is secured by a security interest in the Collateral as described in the Loan
Agreement.
 
C.           Vuzix and Lender have entered into a License and Escrow Agreement dated October 20, 2010 (the “Escrow Agreement”), pursuant
to which Vuzix has deposited certain documents in escrow with Chu, Ring & Hazel, LLP (the “Escrow Agent”) and granted Lender a license
to use certain intellectual property for the limited purpose describe in the Escrow Agreement.
 
D.           Vuzix has requested that Lender (i) consent to the sale of certain of its assets by Vuzix to TDG Acquisition pursuant to an Asset
Purchase Agreement to be entered into between Vuzix and TDG Acquisition (which Asset Purchase Agreement, in the form provided to
Lender as of the date hereof, as it may hereafter be modified, is hereinafter referred to as the "Purchase Agreement"), (ii) release Lender's
security interest in all assets being sold by Vuzix to TDG Acquisition pursuant to the Purchase Agreement, (iii) make such other changes to
the Loan Agreement as are more fully set forth herein and (iv) permit the assignment of the Escrow Agreement to TDG and amend the Escrow
Agreement , as so assigned, as set forth herein.
 
E. Defined terms used but not otherwise defined herein shall have the same meanings as in the Loan Agreement; provided that (i) all
indebtedness owing by Vuzix to Lender, including, without limitation, amounts due pursuant to the Loan Agreement and the Note and due in
respect of the Accounts Receivable are referred to as the "Indebtedness", (ii) the Loan Agreement between Vuzix and the Lender and the
related financing statement, together with all other documents securing repayment of the Indebtedness, shall be referred to hereinafter as the
"Security Documents" and (iii) the Security Documents, together with all other documents evidencing or securing the Indebtedness shall be
referred to as the "Existing Loan Documents".
 
1. CONSENT TO SALE OF ASSETS. Subject to the terms and conditions contained herein, Lender hereby consents to the sale of the
Acquired Assets (as defined in the Purchase Agreement) to TDG Acquisition Company, LLC pursuant to the Purchase Agreement.
 
2. RELEASE OF SECURITY INTEREST IN ASSETS TO BE SOLD. Subject to the terms and conditions contained herein, Lender hereby
releases its security interest in the Acquired Assets. Concurrently with the execution and delivery of this Agreement, Lender is delivering to
Vuzix a Form UCC-3, in the form necessary for filing in all applicable jurisdictions to effect the release of such lien.
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3. DESCRIPTION OF CHANGE IN TERMS. Effective as of the date hereof, the Loan Agreement is hereby amended as follows:
 

- No further payments of principal and interest on the Note shall be made until July 15, 2013. Payments of principal and
interest on the Note shall re-commence on July 15, 2013 and shall be paid in accordance with the terms of the Note.

- 15% of any Earn Out payments Vuzix receives pursuant to the Purchase Agreement will be paid to the Lender promptly
(but in any event within ten (10) business days) after they are received by Vuzix.

- The Note (including principal, interest and any other amounts due thereunder) will be payable in full on July 15, 2015.
 
4. ASSIGNMENT AND AMENDMENT OF ESCROW AGREEMENT.
 

a. Effective as of the date hereof, the Escrow Agreement is assigned by Vuzix to TDG Acquisition. Kopin and the Escrow
Agent consent to such assignment

 
b. Effective as of the date hereof, the Escrow Agreement is amended in the following respects:

 
i. All references to Vuzix, both as a separate word and as one of a set of words (such as “Vuzix Intellectual Property”)

shall be deemed to be references to TDG Acquisition
 

ii. The address for TDG Acquisition shall be as set forth above.
 

iii. Article VIII, section 1 of the Escrow Agreement is amended so as to provide that Escrow Agreement shall terminate two
(2) years from the date of this Agreement.

 
5. Security Agreement. Vuzix hereby grants Kopin a security interest in all of the assets of Vuzix, effective immediately after the closing under
the Purchase Agreement. Such security interest shall be subordinate only to the security interests of LC Capital Master Fund, Ltd. and any
commercial bank that is a lender to Vuzix (including but not limited to Bridge Bank) (together, the “Senior Lenders”). Promptly after the
execution hereof, Vuzix shall deliver to Lender (a) a form UCC-1 in form for filing in all applicable jurisdictions and (2) subordination
agreements from the holders of all security interests in the assets of Vuzix other than Bridge Bank and LC Capital Master Fund, Ltd. The
terms of such security interest shall be the same as the terms relating to the security interest granted in the Loan Agreement, which are
incorporated herein by reference as if fully set forth herein. Lender agrees to execute any subordination agreement tht may be required by the
Senior Lenders.

 
6. NO DEFENSES OF VUZIX. Vuzix agrees that, as of the date hereof, it has no defenses against the obligations to pay any amounts under
the Indebtedness. Vuzix acknowledges and warrants that Lender has acted in good faith and has conducted in a commercially reasonable
manner its relationships with Vuzix in connection with this Agreement and in connection with the Loan Documents, including the Loan
Agreement and the Indebtedness, the Vuzix hereby waives and releases any claims to the contrary.
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7. CONTINUING VALIDITY. Except as expressly modified pursuant to this Agreement, the terms of the Existing Loan Documents remain
unchanged and in full force and effect. Lender's agreement to modifications to the existing Indebtedness pursuant to this Agreement in no way
shall obligate Lender to make any future modifications to the Indebtedness. Nothing in this Agreement shall constitute a satisfaction of the
Indebtedness.
 
8. INTEGRATION. This Agreement, together with the Existing Loan Documents, constitutes the entire agreement and understanding among
the parties relating to the subject matter hereof, and supersedes all prior and contemporaneous proposals, negotiations, agreements, and
understandings relating to the subject matter. No modification, rescission, waiver, release, or amendment of any provision of this Agreement
shall be made, except by a written agreement signed by Lender and Vuzix.
 
9. GOVERNING LAW, HEADINGS. This Agreement shall be governed and construed in accordance with the laws of the State of New
York without giving effect to conflicts of laws principles. The headings and captions in this Agreement are for the convenience of the parties
only and are not a part of this Agreement.
 
10. CONDITIONS. The effectiveness of this Loan Modification Agreement is conditioned upon the (i) closing of the Purchase Agreement
between Vuzix and TDG Acquisition, and (ii) payment by Vuzix of $ 200,000 upon closing of the Purchase Agreement, in reduction of the
Indebtedness.
 

[Signature Page Follows]
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This Agreement is executed as of the date first written above.

 
VUZIX CORPORATION:  LENDER:  
     
By: /s/ Paul Travers  By: /s/ Richard Sneider  
     
Name: Paul Travers  Name: Richard Sneider  
     
Title:  CEO  Title: CFO  
     
TDG Acquisition Corp  For purposes of agreeing to the assignment  
  and amendment of the Escrow Agreement:  
By: /s/ James P. Balet     
      
Name:  James P. Balet    
  Chu, Ring & Hazel, LLP  
Title:  Secretary    
   By: /s/ John H. Chu  
      
  Name:  John H. Chu  
    
  Title:  Partner  
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Exhibit A

 
Letter Agreement between Vuzix Corporation and Lender, along with any amendments
 

Exhibit B (if applicable)
 
Schedule of Accounts Payable between Vuzix Corporation and Lender – if any, plus amount unpaid at close.
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 LC CAPITAL MASTER FUND LTD  
   
 June 15, 2012  
 
Vuzix Corporation
75 Town Centre Drive
Rochester, NY 14623

 
Re: Consent, Amendment and Release

 
Ladies and Gentlemen:

 
Reference is made to the following documents: (i) the Convertible Loan and Security Agreement (the "Convertible Loan Agreement"),

dated as of December 23, 2010, between LC Capital Master Fund Ltd. (the "Lender") and Vuzix Corporation (the "Borrower"), pursuant to
which the Lender provided a loan to the Borrower in the principal amount of $4,000,000 (the "Convertible Loan"); (ii) the Promissory Note
and Security Agreement, dated as of May 19, 2012, made by the Borrower payable to the Lender in the principal amount of $500,000 (the
"Bridge Note"), pursuant to which the Lender agreed to provide a loan to the Borrower in the principal amount of up to $500,000 (the "Bridge
Loan"); and (iii) the Warrant to Purchase Stock, with an issue date of December 23, 2010, made by the Borrower in favor of the Lender,
pursuant to which the Borrower granted the Lender the right to purchase up to 40,000,000 common shares in the Borrower (the "Warrant").
The Convertible Loan Agreement, the Bridge Note, the Warrant and all other documents executed in connection therewith shall be referred to
herein as the "Loan Documents." Capitalized terms used but not defined herein shall have the meanings given to such terms in the Convertible
Loan Agreement.

 
The Borrower has informed the Lender that, pursuant to the Asset Purchase Agreement, dated as of June 15, 2012, between the

Borrower and TDG Acquisition Company, LLC (the "Purchaser," and such agreement, the "Purchase Agreement"), it intends to dispose of
the Acquired Assets (as defined in the Purchase Agreement) (such disposition of assets, the "TDG Disposition"). The Borrower understands
that the TDG Disposition is prohibited by the Loan Documents, and that if the TDG Disposition were effected without the Lender's prior
written consent it would constitute an Event of Default under the Convertible Loan and the Bridge Loan. Accordingly, the Borrower has
requested that the Lender consent to the TDG Disposition.

 
The Lender is willing to consent to the TDG Disposition (the "TDG Consent") pursuant to the terms of this agreement. The TDG

Consent shall be deemed effective upon the satisfaction of the following conditions precedent (the "Conditions"):
 
(a) The Lender shall have received a copy of this letter agreement, duly executed by the Borrower;
 
(b) The Lender shall have received, in accordance with the wire instructions set forth on Schedule 1 hereto, a wire

transfer of immediately available funds in the amount of $4,450,000.00 from or on behalf of the Purchaser, which
funds represent proceeds of the TDG Disposition (the "Acquisition Payment");

 

 



 

 
(c) Seward and Kissel LLP shall have received, in accordance with the wire instructions set forth on Schedule 2 hereto,

a wire transfer of immediately available funds in the amount of $19,316.84 to satisfy legal fees and expenses
incurred by the Lender in connection with the Convertible Loan, the Bridge Loan and this letter agreement; and

 
(d) The Lender shall have received, in form and substance satisfactory to the Lender, an officer's certificate attaching

certified copies of the following: (i) board resolutions or minutes authorizing the Borrower to enter into this letter
agreement and to effect the TDG Disposition; (ii) the Borrower's organizational documents; (iii) an incumbency
certificate as to the authorized signatories of the Borrower that are authorized to execute this letter agreement and the
Purchase Agreement; (iv) a good standing certificate in respect of the Borrower issued by the Delaware Secretary of
State; and (v) a certified copy of the final, fully-executed Purchase Agreement.

 
Upon satisfaction of the Conditions (the "Effective Date"), the Loan Documents shall be deemed to have been amended to

effect the terms set forth on Schedule 3 hereto (the "Required Changes"). The Borrower shall, within 10 days after the Effective Date, execute
such documents as the Lender may require to memorialize in more detail the Required Changes and to effect such other modifications to the
Loan Documents as the Lender may require in its sole discretion, consistent with the terms hereof.

 
The Borrower acknowledges and agrees that, as of the date hereof, (i) in respect of the Convertible Loan, the outstanding

principal amount is $4,549,520.00 and the amount of accrued and unpaid interest thereon is $368,698.00 and (ii) in respect of the Bridge
Loan, the outstanding principal amount is $150,000.00 and the amount of accrued and unpaid interest thereon is $904.00. Upon the Lender's
receipt of the Acquisition Payment, the proceeds thereof shall be applied to fully-repay amounts outstanding under the Bridge Loan, with the
remaining balance of such proceeds to be applied to payment of amounts outstanding under the Convertible Loan, after which there will be an
outstanding principal amount under the Convertible Loan of $619,122.00 (with no outstanding interest).

 
Upon satisfaction of the Conditions, (i) the Lender's security interests in the Acquired Assets and the Shared IP (as such

terms are defined in the Purchase Agreement) shall be released and (ii) the Purchaser and its designees, including Woods Oviatt Gilman LLP,
are authorized to file (a) the executed Release of Security Interest in Intellectual Property attached hereto as Exhibit A and (b) the form UCC-3
financing statement amendment attached hereto as Exhibit B. Other than in respect of the Acquired Assets as specified herein, the Lender's
security interest in all other property pledged to it to secure the Borrower's obligations to the Lender shall remain in full force and effect.

 
Except as expressly set forth herein, this letter agreement shall not, by implication or otherwise, limit, impair, constitute a

waiver of, or otherwise affect, the rights, remedies or indemnities of any party to the Loan Documents, nor alter, modify, amend, waive or in
any way affect any of the terms, conditions, obligations, covenants or agreements contained in the Loan Documents, all of which are ratified
and affirmed in all respects and shall continue in full force and effect.

  

 



 

 
The Borrower agrees that, as of the date hereof, it has no defenses against its obligations in connection with the Loan

Documents. The Borrower acknowledges and agrees that the Lender has acted in good faith and in a commercially reasonable manner in its
relationships with the Borrower in connection with this Agreement and in connection with the Loan Documents, and the Borrower hereby
waives and releases any claims to the contrary.

 
The Borrower shall reimburse the Lender for all reasonable out-of-pocket expenses (including legal fees) incurred in

connection with the negotiation, preparation and execution of this letter agreement and the transactions contemplated hereby, including any
expenses incurred after the date hereof to further document the Required Changes.

 
This letter agreement may be executed in identical counterparts, each of which shall be deemed to be an original, and all of

which when taken together shall be deemed to be one and the same instrument. This letter agreement shall be governed by, and construed in
accordance with, the laws of the State of New York, excluding its conflict of laws rules. If the Conditions are not satisfied by 2:00 p.m. (New
York time) on June 18, 2012, then this letter agreement shall expire and be of no further force or effect.

 
[Remainder of page intentionally left blank; signature page follows]

 

 



 

 
Please confirm your agreement with the foregoing by signing and returning a copy of this letter agreement to the Lender, whereupon

it will become valid and binding on the parties hereto.
 
Sincerely  
  
LC CAPITAL MASTER FUND LTD.  
   
By: /s/ Richard F. Conway  
Name: Richard F. Conway  
Title: Director  
 
 ACCEPTED AND AGREED:  
   
 VUZIX CORPORATION  
    
 By: /s/ Paul Travers  
 Name: Paul Travers  
 Title: CEO  
 

 



 

Press Release
 
Vuzix Completes Sale of its Tactical Display Group for $8.5 Million Cash along with a $2.5 Million Earn-out.
 
ROCHESTER, NEW YORK— (June 18, 2012) - Vuzix Corporation (TSX-V:VZX, OTC:BB: VUZI, FMB: V7X) (“Vuzix” or, the
“Company”), a leader in the design and manufacture of Video Eyewear products that provide users with portable high quality viewing
experiences, is pleased to announce the completion of the sale of its business assets which comprised the Company’s Tactical Display Group
(“TDG”). TDG products include market-leading Tac-Eye head-mounted displays (“HMDs”) targeted at military and defense applications.
TDG also produces display optics and electronics modules for light, thermal weapon systems for the US Military and has performed
engineering services to both the US Military and other defense customers.
 
Pursuant to an asset purchase agreement dated June 15, 2012 (the “APA”), TDG Acquisition Company, LLC (the “TDG LLC”) acquired
TDG assets for the price of $8,500,000 before adjustments plus an additional $2,500,000 earn-out provision if certain quarterly and or annual
revenue milestones are reached by the TDG LLC within one year from the date of purchase. The assets being sold in this arm’s length sale
include manufacturing equipment, tooling, and other fixed assets including certain patents and trademarks and includes a license to various
trade secrets relating to the existing business of the TDG. Vuzix received a worldwide, royalty free, assignable grant-back license to all the
patents sold for use in the manufacture and sale of products outside of TDG LLC’s Military and Defense markets.
 
None of the Company’s key executive personnel will be leaving, but select personnel representing approximately 35% of Vuzix’ existing
employees from its existing manufacturing, engineering and sales group will be transferred to the TDG LLC. The new TDG LLC will also be
based in Rochester, New York.
 
Pursuant to the APA, both companies entered into 10 year non-compete agreements, pursuant to which Vuzix agreed not to sell products or
services into global Military and Defense markets, and TDG LLC agreed not to sell products or services in the Consumer markets. Both
entities may compete freely in all other markets. The TDG LLC has agreed to become the exclusive authorized reseller of the Company’s
existing and new video eyewear products into the global Military and Defense markets. Additionally Vuzix is still allowed to perform its
historically successful engineering services work on its new waveguide based video eyewear technology directly for customers within the
Military and Defense markets. Any new products that the Company creates under its permitted ongoing engineering services and research
programs with the US Government and other Defense organizations worldwide are to be exclusively marketed by the TDG LLC in the
Military and Defense markets, unless the TDG LLC elects to have Vuzix do the same.
 
Paul Travers, the President of Vuzix stated “Although the TDG line of products has been an important revenue producer in recent years, it is
clearly only a portion of the Company’s revenues, and following the divestiture of the TDG assets, the Company will retain a substantial
amount of working capital and its ongoing core business of designing, manufacturing, marketing and selling video eyewear products for the
consumer, commercial and entertainment markets. The TDG sale does not deprive the Company of any of its vital economic assets or render
the Company unable to continue as a going concern. The cash proceeds of the Sale will provide the Company with additional resources to
satisfy certain of its debt obligations that are currently in default, with the goal of better executing the Company’s plan of focusing on and
investing in its core business.”
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Travers continued that “Since 2005, the Company has had a major focus on consumer and commercial markets for gaming, entertainment,
mobile video and more recently augmented reality. The strategic divestiture of the TDG assets, allows the Company to focus on its long held
goal of delivering HD smart video glasses in a true sunglass format based on our new waveguide optics and HD displays while still pursuing
funded research and development from the US Government and other agencies.”
 
Rich Ryan, President of TDG LLC stated “We are excited about the acquisition of Vuzix Tactical Display Group and look forward to the
future technology and sales relationships that are contemplated with Vuzix as part of this transaction.”
 
The Company is using approximately $5 million of the sale proceeds to satisfy its indebtedness with its senior secured lenders, which had
been in default. Four other secured creditors of Vuzix have agreed to forgo any further debt repayments on their notes until July 2013. The
balance of the proceeds will be retained by the Company for working capital purposes and trade payable payments.
 
Further details on the transaction will shortly be available on the Company’s 8-K as filed with the SEC and available for viewing on
www.Sec.gov/edgar or www.Sedar.com ..
 
No regulatory authority has approved or disapproved the information contained in this news release.
 
Forward-Looking Statements Disclaimer
 
Certain statements contained in this release are "forward-looking statements" within the meaning of the Securities Litigation Reform Act of
1995 and applicable Canadian securities laws. Forward-looking statements contained in this release relate to, among other things, use of the
sale proceeds, the potential for increased sale proceeds in the event that certain earn-out conditions are satisfied, debt reduction, the Company’s
financial position, new opportunities, the Company’s ability to capitalize on new opportunities, the Company’s ability to develop and sell HD
smart video eyewear in a sunglass form factor, and the Company’s leadership in the Video Eyewear industry, the Company’s focus on
consumer markets for gaming, entertainment, mobile video and augmented reality and other statements that may project or imply future results,
events, performance or achievements. They are generally identified by words such as "plans," "seeks," "believes," "may," "expects,"
"anticipates," "should'" and similar expressions. Readers should not place undue reliance on such forward-looking statements, which are
based upon the Company's beliefs and assumptions as of the date of this release. The Company's actual results could differ materially from
those projected in the Company's forward-looking statements due to, among other things, our ability to raise necessary capital; government
regulation of our technologies; our ability to enforce our intellectual property rights and protect our proprietary technologies; the timing of new
product launches; delays in product development; and dependence on third parties for certain key components. These risk factors and others
are described in more detail in the “Risk Factors” section of the Company's Annual Reports and MD&A filed with the United States Securities
and Exchange Commission and applicable Canadian securities regulators (copies of which may be obtained at www.sedar.com or
www.sec.gov). Subsequent events and developments may cause these forward-looking statements to change. The Company specifically
disclaims any obligation or intention to update or revise these forward-looking statements as a result of changed events or circumstances that
occur after the date of this release, except as required by applicable law.
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About Vuzix Corporation
 
Vuzix is a leading supplier of Video Eyewear products in the consumer, commercial and entertainment markets. The Company’s products,
personal display devices that offer users a portable high quality viewing experience, provide solutions for mobility, wearable displays and
virtual and augmented reality. Vuzix holds over 47 patents and patents pending and numerous IP licenses in the Video Eyewear field. The
company has won 12 Consumer Electronics Show Innovations Awards and several wireless technology innovation awards, among others.
Founded in 1997, Vuzix is a public company (TSX-V:VZX - News, OTC:BB: VUZI, FMB: V7X) with offices in Rochester, NY, Oxford,
UK and Tokyo, Japan. For more information visit www.vuzix.com.
 
Neither TSX Venture Exchange nor its Regulation Services Provider (as that term is defined in the policies of the TSX Venture Exchange)
accepts responsibility for the adequacy or accuracy of this release.
 
For further information, please contact:
 
Grant Russell, CFO
IR@vuzix.com
75 Town Centre Drive
Rochester, NY USA
Tel: (585) 359-7562
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